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VIA email, and mail, to US Army Corps of Engineers

Kimberly D). Bose, Secretary Jodi M. McDonald

The FERC Chief. Regulatory Branch

B8 First Street NE, Room 1A US Army Corps of Engineers

Washington, D.C. 20426 New York District, CENAN-OP-R
Upstate Regulatory Field Oftice
1 Buffington Street, Bldg. 10, 3rd Floor
Watervliet. New York 12189-4000

Re: Stop the Pipeline's Corrected Comments on the Draft Environmental
Impact Statement for the Proposed Constitution Pipeline
Docket Nos. CP13-499 and CP13-502: NAN-2012-00449-UBR

Dear Secretary Bose and Ms. McDonald:

On behalf of our client, Stop the Pipeline (“STP™). the Pace Environmental Litigation
Clinic, Inc. (“PELC™) respectfully submits the following comments on the Draft Environmental
Impact Statement (“DEIS™) for the proposed Constitution Pipeline Project (“Project”™ or “CP™).
STP is an unincorporated association formed in June 2012, Its goals are to preserve and enhance
the rural heritage and pristine environment of central New York State, and north central
Pennsylvania, by ensuring the purity of its air, water, and soil, the health of its inhabitants, the
resilience of its ecosystems, and the capacity of the area to be self-sustaining. STP is associated
with a thousand people. most of whom would be affected by the proposed pipeline. Some of
STP’s members own land along the proposed route; others live. work, or recreate in the area: the

remainder have other ties to the region

CO42-1

The commentor’s summary of the project history and statements
regarding the adequacy of the draft EIS are noted. See the
response to comment FA1-1.
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CO42-1 1y, Introduction
cont'd
A. Siatement of Facls

filing review of a proposed 30-inch diameter, 121-mile long natural gas transmission line that
Schoharie Counties, New York. The Federal Energy Regulatory Commission (“FERC™)
approved the request on April 16, 2012, and assigned docket number PF12-9 1o the pre-filing.
scheduling an additional hearing, and extending the time for submitting written comments,
Approximately 2000 people attended the five public hearings on the scope of work, and over

voiced opposition 1o the proposed project.
On February 22, 2013 the Company filed draft resource reports, and on June 13, 2013

set of draft resource reports. FERC assigned docket number CP13-499-000 to the project. and

of STP on July 17, 2013,

data through a series of Environmental Information Requests (EIRs), and the Company

FERC issued its DEIS on February 12, 2014, with an April 7, 2014 deadline for public

comments,

On April 5, 2012 the Constitution Pipeline Company, LLC (“Company ™) requested pre-

would run from Susquehanna County, Pennsylvania, through Broome, Chenango, Delaware and

On September 14, 2012 FERC published a Notice of Intent to prepare an Environmental
Impact Statement in the Federal Register, and on October 9, 2012 supplemented that notice by

1000 comments were submitted to docket number PF12-9. Approximately 95% of the comments

submitted its application for a certificate of public convenience and necessity. along with a new

issued a Notice of Application on June 26, 2013. Approximately 470 people and organizations

intervened, the majority of whom are STP members. PELC filed a motion to intervene on behalf

The Company submitied two additional versions of its draft resource reports. one filed on

July 25, 2013, and the second on November 12, 2013. FERC asked for clarifications and more

responded with supplemental filings. On December 16, 2013 PELC submitted an analysis of the
Company’s failure to adequately respond to the first question in FERC's August 29, 2013 EIR.
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B. Summary of Concerns

STP is extremely concemed about the potential impacts of this project on the people,
culture, and resources of the Western Catskills and Central New York State, STP believes the
pipeline would significantly impact the entire region for many decades. and is disappointed by
the lack of sensitivity 1o the area’s unique and varied environment in the DEIS. While FERCs
drafi review includes much material. its analysis is superficial. This project is over 124-miles
long, spans many distinct ecosystems, and requires a site-specific environmental impact
statement, not a generic environmental review. It must be written and evaluated as if each parcel
of land. each forest, each stream, and each wetland matters.' The current draft dismisses the
individual nature of the varied landscape through cursory, categorical text, which appears to have
been cut and pasted from prior environmental reviews.

FERC's DEIS is also biased. This is best illustrated by the image on the front cover of the
document, which makes it appear as if the topography is flat. or gently rolling, and filled with
open pastures,” That image couldn't be further from the truth. The proposed route is slated for
the tops of ridges, many with steep slopes down 1o the Susquehanna and Schoharie river valleys,
Over 1000 of the 1862 directly impacted acres are of forests, and twenty-eight percent of the
route would be up, down, or across steep slopes. Digital manipulation of aerial images cannot
hide these facts from a public that lives and works in the area.

The DEIS fails to respond to many requests for additional information made by other

agencies, some of which have permitting authority under this environmental review. In addition,

the DEIS does not adequately consider and respond to many of the substantive issues raised by
the public. These comments, made since the spring of 2012 under PF12-9, or by STP in its
October 9 and November 9, 2012 scoping comments, are hereby incorporated by reference into

this document.

! See, e.g., Philip Hulbert, Comment (March 18, 2014), available ar
hitp://elibrary FERC gov/idmws/file_list.asp?accession_num=20140318-5003;
David and Rebecca Colby, Comment (March 28, 2014), evarlable ar
hitp://elibrary FERC gov/idmws/file_list.asp?accession_num=20140328-0018

2014), available at
aon num=20140314-5002

? Se¢, e.g.. Kerry Lynch, Comment (March 14,
hitp:/Velibrary FERC gov/idmws/file_list.asp?a

CO42-2

C0O42-3

The comment regarding the photography used for the cover of
the draft EIS is noted. The photos on the cover of the EIS were
taken by the FERC staff during field visits to the projects’ area
and are generally representative of the project setting, but does
not preclude the existence of other terrain types. The photos
were not “digitally manipulated.” The proposed projects’
crossing of and impacts on steep topography and forested areas
are fully disclosed in the EIS.

The FERC staff has worked closely with both the cooperating
agencies and the other permitting agencies in the development of
the EIS. We have considered the information requests made by
other agencies and included them in our environmental
information requests as appropriate. The FERC staff reviewed
and considered all substantive comments received during the pre-
filing and scoping periods.

Companies and Organizations Comments



G1¢-S

COMPANIES AND ORGANIZATIONS
CO42 - Stop the Pipeline (cont’d)

CO42-4

CO42-5

CO42-6

C042-7

CO42-8

CO42-9

CO42-10

Kimberly D. Bose, Secretary, FERC

Jodi M. McDonald, Chicf. Regulatory Branch, New York District, US Army Corps of Engineers
April 7, 2014

Page 4

PELC finds the DEIS to be practically and legally deficient and contrary to the
requirements of NEPA and SEQRA. This is particularly true since FERC repeatedly admits in its
own environmental review that extensive amounts of required information have not been
gathered, and the analyses of a broad range of topics are missing. (For a complete list, see
Exhibit 1.) The DEIS must be revised and supplemented in order to be deemed complclc."

For these reasons. and those expressed below, STP respectfullv requests that FERC issue
a revised draft EIS that contains all required information, and analyses, such as: (1) an adequate
assessment of all the environmental impacts of the project that have been reserved for study at a
later time, such as the Upland Forest Mitigation Plan;’ (2) survey information of all parcels within
300-feet of the proposed pipeline, as was required by the original, 600-foot study area;” (3) a
detailed construction schedule that complies with all applicable laws: (4) a needs analysis that
complies with the requirements of the Natural Gas Act, FERC's policy, and New York State’s
Environmental Quality Review Act (“SEQRA™): (3) a complete public interest review. as
required under Section 404(b)(1) of the Clean Water Act (*CWA™), and EPA’s § 404(b)(1)
guidelines: (6) a full cumulative impact analysis that complies with § 404(b)(1) guidelines, 33
CFR § 320.4(a), and SEQRA, including consideration of induced development from the
availability of natural gas, extraction of shale gas within a forty-mile study area. the build-out of
associated infrastructure, such as compressor stations and gathering lines. and all new interstate
gas transmission pipelines, or modifications to existing pipelines, that are needed to carry the gas
to the stated target markets: and (7) an alternatives analysis that complies with the requirements
of Section 404(b)(1) of the CWA, 40 CFR Part 230, and SEQRA. Proceeding without issuing a

revised draft EIS would be arbitrary and capricious.

<, Stop the Pipeline, Request fora
i[5 and Time Extension for Submitting Comments (March 28, 2014), available at
http://elibrary FERC gov/idmwe/file list.asp?accession num=20140328.5013

" For a complete list of all missing information, analysis and documents noted in the DEIS, see Exhibit 1
* DEIS at 4-59

CO42-4

C0O42-5

CO42-6

CO42-7

CO42-8

CO42-9

CO42-10

See the response to comment FA1-1 regarding information
pending at the time of the draft EIS and draft EIS adequacy. As
stated in the EIS, our review was completed under the guidelines
of the NEPA. The FERC’s environmental review is not bound or
directed by New York’s State Environmental Quality Review
Act.

Constitution’s Preliminary Migratory Bird and Upland Forest
Plan was filed on May 6, 2014
(http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1421
3683) and the EIS (particularly section 4.5) has been updated
accordingly. See the response to comment FA4-3 regarding
pending field surveys.

The construction schedule is discussed in section 2.4 of the EIS;
however, the exact start of construction would be dependent upon
a final Commission decision, subsequent completion of field
surveys (see the response to comment FA4-3), acquisition of all
necessary federal permits, and a separate authorization from
FERC confirming completion of any outstanding conditions.
Constitution originally proposed to start construction in the third
quarter of 2014, but has amended this date to the second quarter
of 2014. It is anticipated that pipeline construction would occur
over a period of approximately 9 to 12 months. Constitution has
proposed an in-service date of March 2015 although this date no
longer appears feasible. We recognize that winter weather, wet
conditions, and other unforeseen factors could result in
construction schedule adjustments or delays. Iroquois proposed
that its construction start in July 2014 and estimated that it would
continue for approximately 9 months with a proposed in-service
date of March 31, 2015. This is likewise feasible.

The proposed projects’ purpose and need is described in section
1.1 of the EIS, and this section has been updated with new
information. See the response to comment LA7-5.

The COE and the EPA both participated as cooperating agencies
in the development of the EIS. The COE is the federal permitting
agency responsible for implementation of Section 404 of the
Clean Water Act. This permitting process is described in
sections 1.5, 4.3, and 4.4 of the EIS.

Cumulative impacts including development of the Marcellus
Shale are discussed in section 4.13 of the EIS which has been
updated with new information as indicated in the responses to
comments FA4-44 and CO26-10.

Alternatives are discussed in section 3 of the EIS, which has been
updated. Alternative construction methods relevant to Section
404 of the Clean Water Act are discussed in sections 2, 4.3, and
4.4 of the EIS. See the response to comment CO42-8.
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1L The 45-Day Public Comment Period on the DEIS is Whelly Insufficient, Violates the
Public’s Right to Meaningful Participation, and is Contrary to the Express Purposes
of NEPA and SEQRA.

A, The immensity and complexity of the DEIS warrant a longer comment period.

The forty-five day comment period does not provide enough time to read the DEIS, and

all of the supplemental material. analyze it, and write insightful comments. Many of the people

who would be directly affected by the project hold full-time jobs, are untrained in environmental
reviews, and have not received any assistance from the regulatory agencies to help them
understand this enormously complex project. FERC should have given the public at least three
meonths to understand the material and comment on it. In addition, funds should be provided to
the public to hire consultants for a project of this scale and complexity.

The DEIS and appendices are 945 pages long. The draft resources reports, and associated
appendices, which are cross-referenced in the DEIS. include an additional 4000 pages. in more
than 160 discrete files, containing over 1.4 GB of data. The cross-references are not hot-linked,
s0 these files must be found. and the appropriate pages located. In many instances. the
documents must be digitally expanded (zoomed into) in order to make the text legible. Once the
pages are enlarged, it’s difficult to find one’s position on them, and one must rely on scroll bars
1o try to gain perspective. This scenario assumes the public is computer literate, and has high-
speed internet access, which is generally not available on the hilltops where the project would be
located. The handful of public libraries with paper copies is inadequate.

In addition to the 5000 pages in the DEIS and draft Resource Reports, there are hundreds
of detailed pages in the files from the United States Army Corps of Engineers (" Army Corps™).
The deadline for reviewing the Army Corp’s documents is the same as the DEIS, adding more
data and stress to an already overwhelmed public. Considering the amount of material, and the
complexity of it, FERC must give people more time in order to meet NEPA's mandate for

meaningful public participation,

CO42-11

See the response to comment FA1-1. Where possible and
appropriate, we have included internet links to information
referenced in the EIS. Most of the materials referenced were
plans that were submitted as part of Constitution or Iroquois’
applications, which were filed in the summer of 2013.
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B. Elected officials are unable to review the DEIS, draft a resolution, and vote within
stich a short time frame.

Most municipalities in rural New York State meet monthly, and many elected and
appointed officials are either volunteers or serve for a nominal amount of money. While FERC
released the DEIS on February 12, 2014, most people and municipalities did not receive a
CDROM until the last week of February. There is simply not enough time to review the DEIS.
draft a meaningful resolution on behalf of their constituents, and vote on the resolution,
particularly if the monthly meetings are regularly seheduled for the first half of the month.” In
addition. many individual residents. who would be impacted by this project, have stated that the

45-day comment period is insufficient.”

C. STP has not been able 1o obtain needed documents from state and federal agencies.

PELC recently filed state Freedom of Information Law (FOIL) and federal Freedom of
Information Act (FOLA) requests with the relevant federal and state agencies, including New
York State Depariment of Conservation (NYSDEC) and the Army Corps of Engineers.
However. we have not been provided any of the requested materials as of the date of this filing
even though our open records requests were submitted 47 days before the comments deadline
date of April 7. In fact, NYSDEC notified PELC that it will provide the requested documents on
April 7, the same day as the deadline for the comments,

PELC has also been attempting to obtain the Company's precedent agreements. On
September 26, 2013 PELC submitted a FOIA request to FERC for the agreements, which had
been submitted by the Company as privileged. PELC stated: “The entire application for a
certificate of public convenience and necessity, and the resulting authorization for the use of
should not be

eminent domain, hinges on the terms of these agreements. Such vital documer

% Town of Meredith, Comment (March 13, 2014), available at

http: /felibrary fere gov/idmws/file_list aspTaccession_num=20140313-5030, Town of Roseboam, Comment (March
14, 2014), available at hup:/elibrary FERC gov/idmws/file_list.asp?accession_num=20140314-5046

7 See, e.g., John Miglietta, Comment (March 10, 2014), available at

http://elibrary. FERC.gov/idmws/file_list.asp?accession_num=20140310-5085. Kemry Lynch, Comment (March 10,
2014), available at http://elibrary FERC gov/idmws/file_list.asp?accession_num=20140310-5107; Mark Pezzati,
Comment (March 10, 2014), available af hitp://ehbrary FERC gov/idmws/file_list.asp?accession num=20140310-

5179, Danel J. Brignoli, Comment (March 13, 2014), available at
http://elibrary. FERC.gov/idmws/file_list.asp?accession_num=20140312-5008.

CO42-12 See the response to comment FA1-1. All comments are
considered with equal weight, regardless of the status of the party
submitting them.

CO42-13 See the response to comment FA1-1. The FERC’s General
Counsel’s guidance regarding relevant precedent agreements was
outlined in its letter dated January 31, 2014.
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ERC granted itself an extension to respond on October 25,

withheld from public serutiny.”
and refused to disclose the documents in a letter dated November 19, 2013, almost two months
after the original request. PELC filed a timely appeal on December 20, 2013, but FERCs
General Counsel upheld the decision to withhold the documents. In his letter dated January 31,
2014, David L. Morenhof. Acting General Counsel. stated that the documents could be obtained
by intervenors through a protective agreement, citing 18 C.F.R. 388.112(b)2) (2013). However.
the Company has not included a protective agreement in the docket, as required under FERC's
regulations, The net result of this situation is that FERC. and the Company. have made it
extremely difficult to obtain the information needed to properly respond to this environmental

review. This obviously undermines the public participation tenets of NEPA and SEQRA.

L The DEIS is T lete and Requires a § || t with an Additional 60-day
Public Comment Period.

A. FERC admits much information and many required documents are not included.

FERC admits within the DEIS that numerous sections of the environmental review are
incomplete.® The type of material that is missing ranges from studies that must be written to data
that has not been collected. Some of the missing information, plans, and analyses are needed
before decisions can be made by state and federal agencies. FERC has also given a range of time
frames m which it must be made available: some must be done before the end of the comment
period, some before construction can begin, while other information would be decided in the
field, during construction. It 1s STP’s position that all relevant imformation must be included in a
draft EIS, in a manner that is accessible to the publie, so that all of the potential impacts of the
entire project can be evaluated.”

Admissions of inadequacy appear throughout the DEIS including, but not limited to:

o Upland Forest Mitigation Plan;

« Impacts to waterbodies affected by construction. but not crossed by the project:

¥ See Exhibit 1

#40 CFR. §1502%a) (2014), “The draft statement must fulfill and satisfy to the fullest extent possible the
requirements established for final statements in section 102(2)(C) of the Act. If a draft statement is so inadequate as
1o preclude meaningful analysis, the agency shall prepare and circulate a revised draft of the appropriate portion.”

CO42-14

See the responses to comments FA1-1 and FA4-3.
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* Geotechnical feasibility studies:

*  Accurate classification of structures;

*  Surveys of wetlands. endangered species, and historic resources of the entire

proposed route."”

The full list of information FERC admits is not in the DEIS can be found attached in Exhibit 1.

All of the missing data. documents, and analyses should be included in the revised drafi EIS.

B. Lack of a construction schedule makes it impossible to evaluate if the project will
comply with environmental laws.

The current DEIS fails to include a construction schedule for the proposed project. It is

critical that FERC supplement the DEIS with a detailed construction schedule because different

laws require that specific construction activities take place within set periods of time. For

example. New York State only allows cold-water trout streams, classified as (T) and (TS), to be

crossed between June 15" and September 30™ " This is to ensure the protection of eggs during
spawning, and suflicient growth of juvenile fish so they are capable of swimming away from the
construction activity. On the other hand. the United States Fish and Wildlife wants trees and
brush cut between September 1 and March 3 1. when birds are not nesting, '? It appears these two
rules are in conflict. as trees near streams would have to be cut during nesting season in order to
lay the pipe when the streams can be crossed.

A similar, vet different, problem occurs in situations where the required information has
not vet been acquired. For example. it’s possible that blasting cannot be done within half a mile
of a bald eagle’s nest during breeding season, but the Company won't know where it needs to

blast until it is in the midst of construction.'” Compounding the problem is the fact that the study

area for bald eagle nests was a quarter mile from the proposed route, not the required half-mile i

YWDEIS at § 1.2, Survey access has been denied on 24% of the parcels, representing 30 miles of the proposed route
"' NYSDEC, Preliminary Comments on Application, 4 (July 17, 2013), available at

hitp://elibrary ferc.gov/idmws/file_list asp?document _id=14131052.

2 Clinton Riley, US Fish and Wildlife, Letter, 3, Appendix D, Agency Correspondence, 1 of 2, PDF page 7 (May
29, 2012), available at http:Velibrary ferc gov/idmws/file listasp?accession num=20131112-5073

Y DEISat §4.13.7

" Wildlife Specialists, LLC, Bald Eagle Nest Survey Report, Constitution Pipeline, 6, 8 (June 2013)

CO42-15

See the response to comment CO42-6. Unless project-specific
waivers are granted by the agencies, Constitution must abide with
the PFBC and the NYSDEC schedule restrictions for waterbodies
(see the response to comment SA4-14) and the FWS schedule
restrictions for migratory birds except for the limited
circumstances and/or under the conditions as described in section
4.6.1 of the EIS. These circumstances include clearing needed to
access sensitive waterbodies for crossing during the appropriate
construction window. September is the only month during which
both tree clearing and construction within trout streams may
occur.

We concluded that with our recommendation that Constitution
complete all surveys and a mitigation plan (including for
blasting) developed in consultation with the appropriate agencies
prior to construction, would protect the bald eagle from adverse
impacts.

See the response to comment CO42-6 regarding the projects’
proposed schedule. The FERC’s compliance monitoring
program (see section 2.5.3 of the EIS) would ensure that the
project is built in accordance with applicable FERC requirements
and all other permits.
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To try to rectify the situation, the Company s consultants relied on information provided by New
York State Department of Environmental Conservation (“DEC™) about known locations of
nesting sites beyvond the quarter mile study area.'” However, no systematic survey was performed
beyond a quarter mile, even though shallow bedrock can be found along 37% of the entire route.
Therefore. to protect bald eagles. the survev area needs to be expanded to half a mile, and
wherever there are known nests, geo-technical studies must be performed to determine if blasting
would be required within half a mile of those bald eagle nesting sites. Then a schedule would
have to be developed, and adhered to, forbidding work in those critical areas during nesting
Scason.

In addition to conflicting requirements of various laws, FERC has completely failed to
take into account the extremely unpredictable cold and wet weather of the northwest Catskills.
Anyone who has lived or worked on the hilltops where this pipeline might be built can testify to
the fact that it is common for the ground to be saturated for ten months of the vear. " Thus, it is

unrealistic for the Company to construct the pipeline in a year — or less — and protect wetlands,

forested areas, and agricultural lands from soil compaction. and the resulting intrusion of

invasive species.

C. There is no traffic siudy.

The DEIS is completely silent as to how the overweight and oversized construction
vehicles. and the hundreds of construction workers, will get to the work sites. Many of the roads
in rural New York State are narrow and unpaved. Their subsurface is not capable of supporting
heavy vehicles, particularly in wet or snowy conditions, which can occur for eight to ten months

" In addition, there is a steep rise from the contractor

of the year in this part of New York State,
vards Lo the proposed route, and many of the roads that climb those hills have hairpin tums,

Allowing huge construction vehicles on these narrow and windy dirt roads would present safety

" Wildlife Specialists, LLC, Bald Eagle Nest Survey Repon, Constitution Pipeline, 7 (June 2013)

** Bee, e.g., Bugene Marner, Comment (March 27, 2014), available at
hep:/f/elibrary. FERC.gov/idmws/file_list.asp?accession_num=20140327-5105.

y, Comment (March 28, 2014), available at
hitp://elibrary FERC gov/idmws/file_listasp?accession_num=20140328-5256, Rachel Polens, Comment (April 4.
2014}, available at hp://elibrary FERC gov/idmws/file_list.aspPaccession_num=20140404-5004,

CO42-16

The transportation of supplies, commuting of workers, and the
roads that primarily would be used to access the project area, as
well as Constitution’s traffic management plan, are discussed in
section 4.9.4 of the EIS. As stated in section 4.9.4.1 of the EIS,
Constitution would repair any roads damaged by the pipeline
project.

Access roads are discussed in section 2.2.4 of the EIS and the
location, description, length, land use, and type of improvement
required (if any) for each of the proposed access roads are listed
in appendix E. Constitution included a typical drawing of an
access road (Volume 2, Appendix J, see figure 87 of the New
York ECP), including a stormwater swale, which can be viewed
at
http://elibrary.ferc.gov:0/idmws/file_list.asp?document_id=1416
0901.
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hazards. Finally, no specifications have been included for proper ditching. road maintenance. and
line-of-sight requirements for the dozens of access roads that are being proposed. FERC should

not allow the high cosis of repairs to be born by the conununil_\'.“

D. FERC needs to comply with NEPA, not the Company s purported in-service date

By issuing a DEIS with so many missing studies and documents, FERC appears to be
committed to helping the Company meet its deadline, rather than perform an adequate
environmental review. The contractual deadline of Spring 2015 is completely arbitrary as the
Company is selling gas 1o itself, after it has drilled and gathered it."” The partners can simply
amend their agreements, and grant each other more time to complete the project. Setting an
unrealistic deadline is not grounds for rushing a project through the planning phase. All mention
of the March 2013 in-service date should be removed from the DEIS. Even the Shipper has
acknowledged that a delay is not “that big of a deal.™

Cabot. which has commitied to transport roughly (1.5 Bef/d on the pipeline,
doesn't view a potential delay as that big of a deal. In its December update, the
company said that a delay won't materially impact its expected production growth
in 2015 due to its "diversity of takeaway options and the ample amount of 1:1:ad
time" it has to review any schedule changes and change plans accordingly.”

If the main Shipper is no longer concerned about meeting the purported in-service date. then
certainly FERC should not be. Arbitrary business deadlines are not the concern of a lead agency,
adequate environmental reviews are.

The National Environmental Policy Act (“NEPA™) encourages the issuance of a complete
draft EIS. In fact, according to the Council on the Environment ("CEQ"), a “draft statement must
fulfill and satisfy to the fullest extent possible the requirements established for final statements in

section 102(2)(C) of the Act.™' FERC’s drafl EIS does not comply with this requirement as it

' Town of Meredith, Resolution (March 13, 2014), available at

hitp://elibrary FERC gov/idmws/file_lst.asp?accession_num=20140313-5030

** Constitution Pipeline Company, LLC, Application for Certificate of Public Convenience and Necessity, Exhibit
A, Articles of Incorporation and Bylaws, (June 13, 2013), available at

g /velibrary ferc gov/idmws/file_list asp?accession_num=20130613-5078

* Arjun Sreckumar, Can Cabot il & Gas Corporation’s Exceptional Growth Continue? MoTLEY Fool, (January
24, 2014), available ar hip:/fwww.fool com/investing/general 2014/01/24/can-cabots-exceptional-growth-
continue. aspx.

40 CFR § 1502 %) (2014)

CO42-17

See the response to comments FA1-1 and CO42-6. The FERC is
not bound by the Applicants’ proposed in-service dates. The
FERC staff will take the time necessary to adequately complete
the NEPA review. See the responses to comments FA4-26
(permanent fill), CO42-5 (upland forest mitigation plan), and
CO42-15 (bald eagle).
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includes countless admissions of being incomplete. On just one page of the DEIS. three studies
that must still be performed are listed: (1) “site-specific justifications for the use of permanent
fill” for access roads: (2) an Upland Forest Mitigation Plan; and (3) bald eagle surveys and
mitigation pl.‘m.“: According to the CEQ, “If a drafi statement is so inadequate as to preclude
meaningful analysis. the agency shall prepare and circulate a revised draft of the appropriate
portion.”* In this instance, what's missing is so extensive, and pervasive. the entire draft EIS

must be revised and re-issued for a new round of public comments,”

1v. FERC Failed to Respond to Agencies’ Comments and Requests for More
Information

The Federal Energy Regulatory Cc ion (“FERC™) 1s designated as lead agency for

the environmental review of new interstate gas transmission lines, but relies on the applicant to
obtain enough information to develop an Environmental Impact Statement (“EIS”) for the
project, and to take a “hard look™ at its environmental impacts. The Company filed two drafi
resource reports on May 21, 2012 and complete sets on February 22, 2013, June 13, 2013, July
25. 2013, and November 12. 2013. FERC requested additional information from the Company
on several occasions, which it needs to do in order to complete its draft EIS. Once FERC
finalizes the EIS. other agencies may rely on it to decide whether to grant and/or how to
condition other certificates and permits required for the project. Some of these agencies have
also commented and requested information from the Company in order to obtain adequate
information to make determinations with respect to their respective permits.

On December 16, 2013, PELC submitted an analysis of FERC’s Environmental

Information Requests (EIRs).” In its comment, PELC reviewed the Company’s response to

* DEIS at ES-5

B 40 CF R § 1502.%a) (2014)

#NYSDEC, Request for Extension of Comment Period for DEIS (March 24, 2014), available o
hitp://elibrary FERC gov/idmws/file_list.asp?accession_num=20140324-512%; Stop the Pipeline, Request fora
Revigion of DEIS and Time Extension for Submitting Comments (March 28, 2014), available at
hitp:/elibrary FERC gov/idmws/file_list.asp?accession_num=20140328-5013

* PELC, Comment (Dec. 17, 2013), available at
hitp:/elibrary FERC gov/idmws/file_list.asp?aceession_num=20131217-5017. (See Exhibit 2.)

CO42-18

The FERC staff (and Constitution) continue to coordinate with
the permitting agencies as appropriate. The final EIS has been
updated to include additional information and to reflect the
comments of the permitting agencies. Responses to all agency
comments on the draft EIS, including the COE and the
NYSDEC, are provided in this appendix. The FERC has issued
numerous environmental information requests throughout the
course of this project, including follow-up requests when
responses provided by the Applicants were deemed inadequate.
Permitting agencies may also issue their own information
requests, and may delay their processing of individual permit
applications depending upon whether they have sufficient
information to proceed. A discussion of alternative M, including
the possible routing the pipeline within the median of I-88 was
provided in section 3.4.1.2 of the draft EIS. See the response to
comment FA4-45 regarding high volume hydraulic fracturing.

Companies and Organizations Comments



€Cs-S

COMPANIES AND ORGANIZATIONS
C042 - Stop the Pipeline (cont’d)

CO42-18
cont'd

CO42-19

Kimberly D. Bose, Secretary, FERC

Jodi M. McDonald, Chief, Regulatory Branch, New York District, US Army Corps of Engineers
April 7, 2014

Page 12

Request No. 1 of FERC’s 40-page request for more information (“EIR™.* In Request No. 1.
nents. PELC limited its

FERC asked the Company 1o respond to all of the agen c
analysis 1o the comments made by only two agencies: the United States Army Corps of
Engineers (“USACE™) and the New York State Department of Environmental Conservation
(“NYSDEC"). PELC found a wide range of problems with the Company’s responses—or lack
thereof — 1o the comments submitted by USACE and NYSDEC. These problems include, but
are not limited to: (1) a complete failure to even acknowledge many agency comments; and (2)
inadequate responses to many of the other agency requests, While the scope of this comment was
limited to problems with the Company’'s responses to USACE and NYSDEC, it is almost certain
that similar issues permeate the Company’s so-called “responses™ to other agencies” comments,
and to FERC™s own requests for information found in the remaining 40 pages of the August 29,
2013 EIR.

Unfortunately, the information that was missing in December 2013 has not been
produced by the Company since then, and therefore is not in FERCs DEIS. For example, FERC
has not included an adequate analysis of siting the proposed pipeline within the I-88 median. or
of the impacts of hydraulic fracturing along the proposed route, as requested by the USACE and

NYSDEC, respectively. Without these. and many other, critical analyses, the DEIS cannot be

deemed complete, and the other agencies cannot issue their required certificates and permits.

V. United States Army Corps of Engineers was Pmnatnre in Requesting Public
Comments on the DEIS and Related Permit Appli Da

A. Most of the United States Army Corps of Engineers’ comments on the scope of work
and drafi resowrce reports call for information that is still outstanding

On September 7, 2012, FERC issued a notice requesting comments on “Environmental

Issues™ for the EIS it intended to prepare for the proposed project.”” A month later the Army

Corp of Enginecers submitted a letter in response, stating

* Kevin Bowman, Environmental Information Request for the Constitution Pipeline and \i.'nbhk Interconnect
Projects (Aug, 29, 2013), available at http://elibrary ferc gov/idmws/common/OpenNat. asp?filelD=13340013.

* FERC. Notice of Intent to p'rcpnn. an Environmental Impact Statement for the planned Constitution Pipeline
Project, request for comments on Environmental Issues, and notice of public scoping meetings re Constitution

Pipeline Company, LLC under PF12-9 (Sept. 7, 2012), available a
http:/felibrary FERC gov/ idmws/file. list.asp?accession_num=20120007-3012

CO42-19

See the responses to comments FA4-3 and FA4-10. The COE
has indicated that it will require complete surveys of the affected
route to assess Constitution’s project under the Clean Water Act.
We have included relevant information useful for public review,
and summaries of voluminous materials where appropriate. For
example, wetland delineation reports could have been appended
to the EIS but are exceedingly voluminous and do not add
substantive value to the EIS when they are already a part of the
administrative record for the project. As noted previously, a
significant portion of this information and access for surveys in
areas where survey permission has been denied would be
obtained only after the Commission issues an Order approving or
denying the projects.
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The EIS should include the information listed below which outlines USACE
requirements for reviewing the project under Federal regulatory jurisdictions,
which include Section 404 of the Clean Water Act (CWA) (33 US.C. 134-!8} and
Section 10 of the Rivers and Harbors Act of 1899 (RHA) (33 U.8.C. 403).7

The USACE made the following requests

* any alteration or obstruction of waters of the United States (WOUS), stating “[m]ost
waterbodies. including wetlands, ephemeral, intermittent. and perennial stream. as
well as drainage courses. are considered to be regulated regardless of size,"™

* dredge and fill permits, as specified under 33 U.S.C. § 1344;
o activities that would drain or flood wetlands. or disturb wetland soils;
* permits to discharge into wetlands, as specified under 33 C.F.R. §§ 320-332;

» wetland and waterbody delineations, “which require[] an evaluation of hydrology.
i : 3
vegelation, and soils present on the s i

*  “The application must include all proposed activities that are reasonably related 1o the
same project and that require a permit in the same permit application,™

» review of all practicable alternatives to dredging and filling waters of the United
States, as specified under 33 U.S.C. § 1344(b)(1) and 40 C.F.R. § 231.10;

¢ complete cumulative impact analysis. as specified under 33 C.F.R. § 320.4:

* apublic and private need analysis, as specified under 33 C.F.R, § 320,

* state water quality certification. required under 33 U.S.C. 1341(a)1): and

s impact minimization stalement, as specified under 33 C.F.R. Part 332,
These requests from the Army Corps of Engineers do an exemplary job of identifyving the issues
that arise from the proposed project. and specifying the information needed to make a
determination. However, much of the mformation required by the USACE has not been included

in the DEIS.

B. The United States Army Corps of Engineers requested more information, decuments
and analyses in subsequent letters to FERC.

Jet. 9, 2012), available af

#1U.S. Army Corps of Engineers, New York District, Comment
(121009-5285

http://elibrary FERC gov/idmws/file_list asp?accession_num=2(
Bq
*Id
L7

CO42-20

See the response to CO42-19. Waterbodies and wetlands under
the jurisdiction of the COE are discussed extensively in sections
2.3.2.1,2.3.2.2,4.3, 4.4, and 4.13 (and other sections) of the EIS
along with site-specific information provided in appendices K
and L. The COE participated as a cooperating agency in the
development and review of the draft and final EISs. We also
have responded to the COE’s formal comments on the draft EIS
within this appendix (see the response to comment FAS) and
have updated the EIS accordingly. The COE’s ongoing and
current comments and input into the EIS supersedes its comments
filed in the past.
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The Army Corps of Engineers submitted three additional letters, dated March 29, 2013,
July 3, 2013, and July 24. 2013. The July 3" letter was to inform FERC that the USACE had not
received a Department of Army (DA) permit application. The other two letters made specific

comments on the Draft Resource Reports, including. but not limited to:
1. the need for field delineations of all parcels proposed to be impacted by the project,

2. arequest to FERC to defer a decision on the project until all parcels have been
delineated:

3. the need for a cumulative impact analysis under 33 U.S.C. 1344(b)(1), 40 C.F.R Part
230, and 33 C.F.R. § 320.4(a).

4. need for clarification on disturbance of surface water bodies by the construction and
operation of aboveground facilities:

5. need for evaluation and justification for each method chosen for each stream crossing:

6. need for detailed evaluations for the crossings of wetlands:
7. methods for stockpiling streambed material for post-excavation restoration:
8. need for a thorough review of all data related 1o the Starrucca Creek crossing:

S

9. need for information that disti between permanent and temporary impacts to
waters and wetlands, and specifies when there would be a conversion from one
wetland type 1o another:

10. need for clarification on how the operation impacts were calculated for wetland
impacts;

. need for a mitigation plan that follows the guidelines of 33 C.F.R. Part 332;
12. need for the delineation of access roads:
13. need for engineering drawings depicting temporary and permanent impacts;

14. need for the completion of required consultations under NEP A as outlined in 32
C.F.R. Part 800. 33 C.F.R. 325. App. C. the Endangered Species Act § 7. and the
National Historic Preservation Act § 106;

15. need for clarification of the width of the construction and post-construction wetland
corridor:

16. need for copies of all correspondence with Native American Tribes: and

17. need for details and documentation of why the pipeline could not be constructed
within NYSDOT s “control of access™ area.
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While the Army Corps of Engineers has done a thorough job providing the types of
information it needs to perform its distinet environmental review. the Company has not been
forthcoming, or transparent, about its responses to these requests. As PELC explained in its
December 16, 2013 comment to FERC, the Company did its utmeost to obscure whether and how
it had, or had not, responded to the agencies. For the complete analysis, see Exhibit 2.

In its March 29, 2013 letter, the USACE explained the Memorandum of Understanding
between FERC and the USACE. dated July 11, 2005, Apparently USACE has agreed that FERC
will be the lead agency under NEPA reviews of interstate natural gas pipelines. However,
USACE will only adopt FERC’s NEPA documents if they are “appropriate.” The cuwrent DEIS
does not appear to meet that standard. Many documents and analyses requested by the Army
Corps of Engineers have not been included in the DEIS. or have not been performed according to
specified statutory standards. The missing or inadequate information and analyses include, but
are not limited to:

a. The environmental review does not meet the standards specified in § 10 of the
River and Harbors Act and § 404 of the Clean Water Act.

b. The Army Corps of Engineers request for “a complete discussion of purpose and
need” is missing from the DEIS.

¢, The DEIS fails to fully explore the alternative of constructing the pipeline within
the New York State Department of Transportation’s “control of access™ area,
within or along-side of Interstate Highway 88,

d. The DEIS did not consider all reasonable cumulative impacts for future projects
and expansions. For example, it does not include details on the 100-foot tall radio
towers, access roads, or local distribution pipelines. The documentation provided
in the DEIS is insufficient and fails to meet the standards required under CWA §
404(b)(1), 40 CFR, Part 230, and 33 CFR § 320.4(a). Twenty different factors
must be taken into consideration for a proper cumulative impact analysis; many
were not in this DELS.

¢. The mitigation plan in the DEIS fails to meet the standards required in 33 C.F.R.
Part 332

The DEIS fails to provide sufficient descriptions, detailed evaluations, and
Jjustifications of how all bodies of water, including wetlands, would be crossed.

g. The DEIS does not include onsite evaluation of hydrology. vegetation. and soils.
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h. The required consultations and reviews under the Endangered Species Act § 7.
and the National Historic Preservation Act § 106, have not been completed. as
many parcels have not yet been surveyed

C. Surveys have not been performed on much more of the study area than is indicated in
the DEIS

According to the DEIS, survey access has been denied on 24% of parcels, which
represents 30 miles of the proposed route.” A review of the alignment maps, correlated with
wetland maps, indicates that a significant number of streams and wetlands exist within these 30
miles of land that have not yet been surveyed. Much of it includes forested wetlands. which
cannot be seen through remote sensing, and it is unknown whether endangered species or
archeological sites are on this private land. Therefore insufficient data exists for an adequate
environmental review of impacts and requisite mitigation. Not only is the information provided
insufficient, but FERC offers no justification for the use of desktop analysis and remote sensing,
instead of actual surveys and field delincation of wetlands. regarding the parcels that have not
been surveyed.

In addition, it appears that parcels within the study area, but outside of the construction
zone are not being surveyed, During 2012 and 2013, landowners along the route were denying
and rescinding permission of access to their land for surveys. At that time, the Company was
submitting reports to FERC once or twice a month. According to a footnote in its chart on survey
access in April 2013, the Company changed its methodology so that only tracts of land on which
the pipeline would be constructed were being counted. ** In other word, if the pipeline ran along
the edge of one parcel of land, and if the owner of the adjoining parcel denied survey access, that
adjoining parcel was no longer being counted, even if it was within the study area. By excluding
parcels outside of the narrow strip of land on which construction would occur, the Company

made it appear as if’ a higher percentage of land had been surveyed. This possibility is reinforced

P DEISat12

¥ Stop the Pipeline, Comment (April 26, 2013}, available at

hitp://elibrary ferc gov/idmws/file_list asp?accession_num=20130426-5128; Stop the Pipeline, Comment (May 7,
2013}, available at hitp://elibrary FERC gov/idmws/file_list.aspTaccession_num=20130507-5073.

CO42-21

See the responses to comments FA1-1 and FA4-3. Constitution
must complete all of the remaining field surveys of the survey
corridor once survey access is obtained prior to the completion of
agency permitting and the FERC’s authorization to proceed with
construction, if the Commission grants a Certificate.
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by looking at the top of the alignment sheets. “Denied survey access™ status is limited to directly

affected parcels ™

D. Endangered Species Act

The required assessment under Section 7 of the Endangered Species Act has not been
performed.™ The Northwest Catskill Mountains, and Central New York, provide a habitat for
numerous endangered species including. but not limited to, the bald eagle. Indiana bat, dwarf
wedge mussel, timber rattlesnake, and the bog turtle, These are in addition to other flora and
fauna that are in decline. The proposed project would involve a substantial amount of
construction work that would affect the entire region, not just the narrow tract of land that would
be cleared for the installation of the pipe. The DEIS, however, does not consider the potentially
devastating effect this construction could have on delicate ecosystems, particularly those found
in ridge-top, forested wetlands, outside the zone of construction. Nor does it consider
downstream impacts from construction activities in the headwaters of the Susquehanna River.
The United States Environmental Protection Agency and Army Corps of Engineers have recently
signed a proposed rule that emphasizes the importance of protecting headwaters, ™

As noted above, the survey area for bald cagle nests was limited to a quarter mile from
the proposed pipeline, while the acknowledged impact zone is half a mile il there were to be
blasting. No surveys were performed for bald eagle:."" In addition, bat surveys were only done in
Susquehanna County, Pennsylvania, and need to be done in New York. As discussed in
Hudsonia’s report. surveys for many species that may be vulnerable were not performed. (See
Exhibit 3.) Therefore the DEIS is incomplete, and should be revised after performing proper
studies, pursuant 1o § 7 of the Endangered Species Act, that include the entire area potentially

affected by the construction of the pipeline.

¥ Draft Resource Reports, Appendix H (Nov, 12, 2013), available at

hitp://elibrary ferc gov/idmws/file_list aspTaccession_num=20131112-5073

* Endangered Species Act, 16 US.C. § 1531 (2012)

% S EPA and USACE, Clean Water Act Definition of “Waters of the U.S. " (March 25, 2014}, availahle ar
hitp://water_epa gov/lawsregs/guidance/ wetlands/CW Awaters cfim [hereinafter “Waters of the U.5.]

¥ Kemry Lynch, Comment (March 18, 2014) available at
http:/Velibrary FERC gov/idmws/file_list.aspPaccession_num=20140318-5048

CO42-22

See the response to comment FA4-37. Section 4.7 of the EIS
discusses potential impacts on all federally and state-listed
species. FERC regulations as well as federal law require FERC
to complete any and all necessary Endangered Species Act
consultation prior to authorizing construction of a project. This
project is no exception. Constitution performed studies for
federally listed species in consultation with the FWS. The FWS
did not require bat surveys in New York as discussed in section
4.7.2. See the response to comment 42-15 regarding the bald
eagle.
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VI.  FERC's DEIS Must Comply with SEQRA if it is to be Used to Grant a New York

State § 401 Water Quality Certificate, and other New York State Permits.

The NYSDEC has said that the agency will use FERC"s EIS as the basis for New York
State’s 401 Water Quality Certification, and other required permits. However, in order for
NYSDEC to adopt FERCs EIS. it must meet the standards of New York State’s Environmental
Quality Review Act (“SEQRA™). Specifically, New York State law allows for the adoption of a
NEPA based EIS “provided that the federal EIS is sufficient to make findings under section
617.11 of this Part.** In comparison to NEPA, SEQRA requires a higher standard of review.
The regulations for NEPA require the lead agency 1o: (1) discuss the purpose and need of a
project; (2) discuss alternatives to the project; and (3) examine the affected environment and the
consequences.” This essentially amounts to taking a “hard look™ at the project. identifving the
environmental consequences, and performing minor mitigation in compliance with existing
statutes and regulations, However. SEQRA requires that the lead agency: (1) weighs and
balances the environmental impacts against social and economic considerations; (2) provides a
rationale for the decision: and (3) avoids or minimizes environmental i111p.-|cls."’ The current

DEIS does not meet SEQRAs standards

VILI.  FERC Fails to Demonstrate that the Project Will Not Cause and/or

Contribute to Violations of New York State Water Quality Standards.

Section 401 of the federal Clean Water Act requires that before any federal license or
permit is issued. the state must first certify that the action will not cause or contribute to
violations of any state water quality standards. This certification is known as a CWA §401(a)
state water quality certification (“WQC™). In connection with the present project, the Company
has applied for at least two Federal licenses and permits that trigger section 4017s requirement
that it first obtain a WQC from NYSDEC: (1) FERC’s Certificate of Public Convenience and
Necessity, and (2) USACE's CW A section 404 dredge and fill permit.

MENY. COMP CODES R & REGS. § 61715 {2014)
*40CFR § 1502 (2014)
¥ ENY. COMP. CODES R. & REGS. § 617.11 (2014)

C0O42-23

C0O42-24

The EIS has been prepared in accordance with NEPA and its
implementing regulations and includes a statement of the project
proponents’ purpose and need, alternatives, and the affected
environment and environmental consequences. The Commission
will weigh the projects’ environmental impacts with social and
economic considerations, and if the projects are certificated, the
Commission’s Order will include a rationale for the decision and
additional conditions to avoid or minimize environmental
impacts. As indicated by the commentor, the NYSDEC may
adopt the EIS to fulfill its own requirements under New York
State’s Environmental Quality Review Act. If the NYSDEC
determines it needs additional information beyond what we have
presented in the EIS to complete its analysis, then it is
responsible for obtaining that information and developing any
additional analysis.

See the responses to comments FA1-1, FA4-3, and CO42-20.
We conclude that the measures described in sections 4.3 and 4.4
and appendices K and L of the EIS would reduce impacts on
groundwater, surface water, and wetlands to the extent
practicable. The PADEP and the NYSDEC are responsible for
determining whether the proposed projects’ permit applications
meet the respective states’ implementation standards for issuance
of water quality certificate under Section 401 of the Clean Water
Act. It has been our experience that FERC regulated pipeline
projects do not generally violate water quality standards.

Companies and Organizations Comments



0€S-S

COMPANIES AND ORGANIZATIONS
C042 - Stop the Pipeline (cont’d)

CO42-24
cont'd

Kimberly D. Bose, Secretary, FERC
Jodi M. McDonald, Chief, Regulatory Branch, New York Dhistrict, US Army Corps of Engineers
April 7, 2014
Page 19
A review of FERC's DEIS and the Company s project application (including all draft
resource reports) reveal that FERC and the Applicant have utterly failed to demonstrate that the

project will not cause or contribute to violations of New York State water quality standards. The

plain truth, as discussed below and in the report prepared by Hudsonia, is that the project will in
fact cause and contribute to gross violations of New York State water quality standards set forth
at 6 NYCRR Parts 701, 702, 703 and 704, both to surface waters and to ground waters beneath
and around the construction areas, "' (The Hudsonia report is attached as Exhibit 3, and is hereby

incorporated into these 15.)

Moreover, FERC has acknowledged that the DEIS is incomplete, which makes this
environmental review insufficient for NYSDEC to make permitting decisions, or specific
findings. as required under SEQRA *> NYSDEC itself has repeatedly and expressly stated that
the information provided is incomplete and imi.t.icqu:iln:."3 Because NYSDEC lacks sufficient
information to make a determination concerning impacts of the project upon water quality. to
perform antidegradation analysis required under state and federal law, to make a public interest
finding pursuant to 6 NYCRR § 608.8, and to make findings under SEQRA, it must deny the
WOQC, at least until such time that a demonstration has been made by FERC and the Applicant
that water quality standards (including the antidegradation policy) will not be violated *
Moreover, iff FERC later provides sufficient information for NYSDEC 1o make such legally

required determinations. such information must also be provided to the public, and an

opportunity for data review and public comment must be afforded. lest the project be found to

have illegally avoided the public scrutiny guaranteed under state and federal law.

! All fresh groundwaters of New York State are classified as “GA fresh groundwaters.” The best usage of “GA
fresh groundwater™ is “as a source of potable water supply ™ 6 NYCRR §§ 70118, 701.15. “Potable water” is
defined as “those fresh waters usable for drinking, culinary o food processing purposes.” 6 NYCRR § 700.1(a) 48)
6N, COMP. CODES R & REGS. §617.11

YSDEC, Request for 8 Revised DEIS and Extension of Comment Period (March 24, 2014),
ibrary | C goviidmws/file_list asp’accession_num=20140324-5129

* Patricia Desnoyer
available at hitp:/

# See, e.g.. NYSDEC, Notice of Denial of 401 WQC for Entergy Indian Point, 12-13 (April 2, 2010), available at
http:/Awww dee ny gov/docs/permits_ej_operations_pdf/ipdenial4210.pdf (noting denial of WQC based upon
missing information, but that N could reconsider the denial should the applicant demonstrate compliance
with the applicable standards and criteria).
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In sum. NYSDEC needs a complete record upon which to make its WOC permitting and
SEQRA decisions, including all of the necessary information concerning each and every
waterbody and groundwater that will be affected by this enormous project. At that point.
NYSDEC will need to:

1. Determine whether CP has demonstrated compliance with Sections 301-303, 306 and 307
of the CW A, as implemented by the following provisions:

a. effluent limitations and water quality-related effluent limitations set forth in
Section 754.1 Title 6 NYCRR:

b. water quality standards and thermal discharge criteria set forth in Parts 701, 702,
703 and 704 of Title 6 NYCRR;

c. standards of performance for new sources set forth in Section 754.1 of Title 6
NYCRR:

d. effluent limitations, effluent prohibitions and pretreatment standards set forth in
Section 754.1 of Title 6 NYCRR;

e, prohibited discharges set forth in Section 751.2 of Title 6 NYCRR; and

f.  state statutes, regulations and criteria otherwise applicable to such activities.*

2. Review the expected impacts to each affected waterbody for compliance with New York
State’s antidegradation policy, as required by EPA regulations. *®

3. Apply the standards set forth in 6 NYCRR § 608.8 to determine whether the project will
serve the public interest. * In making this determination, the agency must consider
whether the proposal is reasonable and necessary; whether the proposal will endanger the
health, safety or welfare of the people: and whether the proposal will cause unreasonable,
uncontrolled or unnecessary damage to the natural resources of the State:*® and

4. Make the express findings required by SEQRA. which must:

a, consider the relev
the final EIS;

ant environmental impacts, facts and conclusions disclosed in

¥ EN.Y. COMP. CODES R. & REGS. §608.9

% See http//www.dec.ny gov/docs/water pdfitogs139.pdf; 40 CFR § 131.12 (2014)
TENY. COMP CODES R & REGS. § 608.8

“I1d
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b. weigh and balance relevant environmental impacts with social. economic and
other considerations:

¢. provide a rationale for the agency’s decision:

ifv that the requirements of [SEQRA] have been met; and

e. certify that consistent with social, economic and other essential considerations
from among the r ble alternatives available, the action is one that aveids
or minimizes adverse envir tal imy to the ci extent
practicable, and that adverse environmenral impacts will be avoided or
minimized to the maximum extent practicable by incorporating as conditions to
the decision those mitigative measures that were identified as practicable

Based upon the present public record, it would be impossible for NYSDEC to rationally
conclude that this project would not cause or contribute to violations of state water quality
standards in any of the 277 waterbodies that would be crossed/affected, including impacts from
crossing an additional 90 acres of wetlands. The DEIS simply lacks the necessary data and detail
for NYSDEC to carefully and adequately consider the expected impacts upon each affected

waterbody, or to perform the required antidegradation review required by state and federal law.

A. Water guality impacts.

NYSDECs policy is to use Horizontal Directional Drilling (“HDID™) where the project
would cross or otherwise impact a body of water because crossing streams with ditches is more
likely to cause water quality violations (e.g., erosion, sedimentation, turbidity).” Despite this, the
Company proposes to use dam and levee systems at all but 7 of the 277 water bodies that would
be crossed.”’ NYSDEC stated that if a method besides HDD is 1o be utilized, then FERC must
provide a description of the proposed alternative and explain why HDID is not the proper method
to use on the specified location. why the proposed alternative has been selected. and the extent

that it offers a practical solution that HDD would not.** For additional discussion of the specific

®&NY COMP CODESR & REGS. § 617 11(d) (emphasis added)

* NYSDEC, Scoping Comments (Nov, 7, 2012), available at
hitp://elibrary FERC gov/idmws/file_list aspTaccession_num=20121106-5143

' DEIS at 2-21 - 2-22

T NYSDEC Scoping Comments (Nov. 7, 2012),
hitp:/elibrary FERC gov/idmws/file_list.asp?a

C0O42-25

See the response to comment CO42-24. Waterbodies are
proposed to be crossed using either dry or trenchless
methodologies, which would limit the potential for erosion,
sedimentation, or turbidity. See the response to comment FA4-
34 and section 4.3.3 of the EIS regarding Constitution’s
Trenchless Feasibility Study, which can be accessed in full at link
http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1416
0901, see volume II appendix N. Given workspace requirements,
geotechnical conditions, constraints, and feasibility
specifications, we conclude that it is not feasible or practicable to
use trenchless methods (conventional bore, HDD, and direct
pipe) at all waterbody locations. Proposed site-specific
waterbody crossing methods and information are provided in
appendix K. Endangered species are discussed in section 4.7 of
the EIS.

Companies and Organizations Comments



€es-S

COMPANIES AND ORGANIZATIONS
C042 - Stop the Pipeline (cont’d)

CO42-25
cont'd

CO42-26

Kimberly D. Bose, Secretary, FERC

Jodi M. McDonald, Chief, Regulatory Branch, New York Dhistrict, US Army Corps of Engineers

April 7, 2014

Page 22

expected water quality impacts from the project, please refer to the report prepared by Hudsonia,
attached to these Comments as Exhibit 3.

It also must be emphasized that the issuance of a WQC pursuant to 6 NYCRR § 608.9
requires an applicant to demonstrate compliance with alf “State statutes, regulations and criteria
otherwise applicable to such activities.™ Thus, any expected violations of state law by the
project must result in a denial of the WQC. For example. pursuant to ECL Article 11, the
“taking, importation, transportation, possession or sale of any endangered or threatened species
of fish, shellfish. crustacea or wildlife, or hides or other parts thereof . . . is prohibited. except
under license or permit from the department.”™™ “Taking” and “take” are defined as “pursuing,
shooting, hunting, killing, capturing. trapping, snaring and netting fish, wildlife, game, shellfish,
crustacean and protected insects, and all lesser acts such as disturbing, harrying or worrying. or
placing. setting. drawing or using any net or other device commonly used to take any such
animal ™** To the extent that the project is expected 1o result in any take of any endangered or
threatened species, such take would be unlawful, and would impair the best usage of the subject
waters for propagation and survival of such species, which would constitute a violation of state

water quality standards.*®
B. Antidegradation Review

With respect to antidegradation review. the CWA’s implementing regulations “require
that state water quality standards include ‘a statewide antidegradation policy.™ Thus, water
quality standards established in accordance with the CWA “define the quality goals of a water
body . . . by designating the use or uses to be made of the water, by setting criteria necessary to
protect the uses, and by incorporating an antidegradation policy designed to prevent the gradual

deterioration of the quality of the water body. ™

P ENY. COMP. CODES R. & REGS. § 608.9(a)(6) {emphasis added)
! See BCL § 11-0535(2)

** See BCL § 11-0103 (13)

% See 6 N.Y. COMP. CODES R. & REGS. § 701.11. Se¢ also Hudsonia Report, Exhibit 3 (discussing expected
impacts upon endangered and threatened species)

PUD No. I v. Washington Dep 't of Ecology, 511 1.S. 700, 705 (1994) {quoting 40 CFR § 131.12).
*® Niagara Mohawk Pawer Corp. v. State Dep't of Ervtl. Conservation, 82 N.Y 2d 191, 194 (N.Y. 1993)

C0O42-26

We conclude that with implementation of Constitution’s ECPs,
which include the FERC Plan and Procedures, and the
implementation of dry or trenchless crossing methods at all
waterbodies (see the response to comment CO42-25), that
designated water quality uses would not be degraded along the
projects’ area.
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1. Federal Antidegradation Provisions

The objective of the Federal CWA is to “restore and maintain the chemical, physical, and
biological integrity of the Nation’s waters.™® To achieve this objective, the CWA, inter alia,
mandates that states adopt and implement water quality standards setting forth water quality
goals and criteria for individual water bodies within the state.”” EPA guidance explains that
“[a]ntidegradation implementation is an integral component of a comprehensive approach to

Al

protecting and enhancing water quality.”™  An antidegradation policy established | to

the CW A must “ensure that state standards will be “sufficient to maintain existing beneficial uses

of navigable waters, preventing their further degradation™ by allowing revisions to regulatory or

permitting standards ““only if such revision is subject to and consi with the antidegrad

policy established under [CWA § 303].™ Notably, the antidegradation requirements stemming
from the CWA extend to point source ard nonpoint source activities 2

Federal regulations implementing the CWA establish several tiers of antidegradation
protection.™ A state’s “antidegradation policy and implementation methods shall, at a minimum,
be consistent with” these Federally established tiers.*® “Tier I protection “establishes the

minimum water quality standard for all of a State’s waters™® and requires that “le]xisting in

¥33U.8.C §1251(a).

33U SC. § 1313, see also 40 CF R § 130.0(b) (“Water quality standards (W(QS) are the State"s goals for
individual water bodies and provide the legal basis for control decisions under the Act™), 40 CF R § 1303 (*A
water quality standard (W(S) defines the water quality goals of a water body, or portion thereof, by designating the
use or uses 10 be made of the water and by setting criteria necessary 1o protect the uses. Such standards serve the
dual purposes of establishing the water quality goals for a specific water body and serving as the regulatory basis for
[ nt of water quality-based treatment controls and strategies bc}(vnd the technology-based level of
treatment required by sections 301(h) and 306 of the Act ™)

11 S. EPA, Water Quality Handbook - Chapter 4: Antidegradation. available ar,
http://water.epa.gov /scitech dbook/upload/hbk-chd pdf, at Introduction [hereinafter “EPA
Water Quality Handbook — '\mldegmdahun ]

% PUD No. 1 v. Washington Dep 't of Ecology, 511 11,5, 700, 705 (1994) (quoting 33 US.C § 1313(d)(4)(B)); see
33US.C. § 1313(dN4)B) (“any waler quality standard established under this sectian, or any other permitting
standard may be revised only 1f such revision is subject 1o and consistent with the antidegradation policy established
under this section™)

“gee EPA Water Quality Handhook — Antidegradation § 4.8

™ See generally EPA Water Quality Handbook ~ Antidegradation § 4.2

* 40 CFR. §131.12(x)

% Ky, Waterways Alliance v, Johnson, 540 F.3d 466, 471 (6th Cir. 2008) (emphasis added)
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stream water uses and the level of water quality necessary to protect the existing uses shall be
maintained and protected.**” The protection of “existing™ uses is aimed toward achieving the
“fishable”/“swimmable™ goals of the cwA®

Federal regulations define “[e]xisting uses™ as “those uses actually attained in the water
body on or after November 28, 1975.[‘-’9] whether or not they are included in the water quality
standards.”"" EPA has explained that the phrase “existing uses are those uses actually attained™
means “the use and water quality necessary to support the use that have [sic] been achieved in
the waterbody on or after November 28, 1975.""" With a focus on “the past or present condition
of the water,” an existing use describes “the highest degree of uses and water quality necessary
to support the uses that have been achieved at any time since November 28, 1975, Waterbody
uses relate Lo a distinct purpose (e.g., recreation, public water supply) or function (e.g..

s

supporting an aquatic ecosystem).”" An “existing use” “can be ished by d ating

that: fishing., swimming, or other uses have actually occurred since November 28, 1975; or that
the water quality is suitable to allow the use to be attained.”™ EPA has explained that “[iln
nearly all cases, a waterbody will have achieved some degree of use related to aquatic life,

wildlife, and human activity on or after November 28, 19757

T40CFR §13112(a)1).
®33U5.C §1251(a)2).
% November 28, 1975 is the date that EPA promulgated the initial Federal water quality standards regulations
related to existing uses, See 40 Fed. Reg. 55,334 (Nov. 28, 1975)
THCFR § 131 3(e)

™ Letter from D. Keehner (EPA) to D, Smithee (Oklahoma Water Resource Bu&mij (September 5, 2008),
Attachment at 1, available at, hitp://water.epa.gov/scitech ds/upload/Smith 15l
2008-09-23.pdf.

™ Letter from D. Keehner (EPA) to D, Smithee (()L!uhoma Wi nLe: Resource Board) (‘\epkmber - *IXIF_L
Attachment at 8, available ar, hitp://water.epa.gov ! h dards/upload’: isti
2008-09-23 pdf (emphasis added); Ohio Valley Envil Cealition v. Horinko, 279 F. Supp. 2d 732, TSI (5D W. VA,
2003}

™ Letter from D. Keehner (EPA) to D, Smithee (Oklahoma Water Resource Board) r‘:cplcmbﬂ 5, 20008),
Attachment at 1, available af, hitp://water ¢pa gov/seitech/'swg pload/: isting.
2008-09-23 pdf.

™ EPA Water Quality Handbook ~ Antidegradation § 4.4 (emphasis in original)

™ Letter from D. Keehner (EPA) to D, Smithee (Oklahoma W 'm:r Resource Bm:d) (":cpumb« 5, 'J!K!R]‘
Attachment at 1, available at, hitp:/water ¢pa. gov/scitech pload’ isting:
2008-00-23 pdf.
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Tier I antidegradation protection of “existing uses”™ “provides the absolute floor of water

quality in all waters of the United States™ and “applies a minimum level of protection to all

waters,”® that is, “a mi

num use and level of water quality that must be maintained to protect
uses that have already been attained.”™” Thus, “designated™ water uses established by the states
pursuant to CWA § 303 must support and protect. and cannot jeopardize the “existing” uses of
the water that have been attained.”™ EPA guidance explains that “[i]f a planned activity will
foreseeably lower water quality to the extent that it no longer is sufficient to protect and maintain

the existing uses in that waterbody, such an activity is inconsistent with EPA’s antidegradation

policy.”™” “In such a circumstance the planned activity must be avoided or adequate mitigation or

preventive measures must be taken to ensure that the existing uses and the water quality to

protect them will be maintained, ™" No activity that could partially or completely eliminate an

existing use may be authorized, consistent with antidegradation requirements.”’

Federal “Tier 1I™ antidegradation protection requires that:

“[w]here the quality of the waters exceed levels necessary to support propagation

of fish, shellfish, and wildlife and recreation in and on the water. that quality shall

be maintained and protected unless the State finds, after full satisfaction of the

intergovernmental coordination and public participation provisions of the State’s

continuing planning process, that allowing lower water quality is necessary to
sdate important economic or social development in the area in which the

2
waters are located ™

™ EPA Water Quality Handbook — Antidegradation § 4.2, Water Quality Standards Regulation, 48 Fed Reg. 51,400,
51,402-51 403 (Nov_ &, 1983)

™ Letter from . Kechner (EPA) to D, Smithee (Oklahoma Water Resource Board) (September 5, 2008),
Anachment at 8, available ar, hup://water epa gov/scitech/swg) dsupload/ Smnhee-exj:,:mb uses-
2008-09-23 pdf
™ PUD No. 1 v. Washington Dep 't of Ecology, 511 U.S. 700, T18 (1994) {cittng 40 C F.R. § 131.12(a)(1); NYSDEC
O&D Memo at 2 {directing the application of water quality-based effluent limitations 1o provide for the protection
and maintenance of attained higher existing uses above those included in standards currently assigned to waters),
Thus, if a water body is designated for a use that requires less stringent criteria than a use that has been or is being
attained (that is, an existing use), the State must revise the use of that water body to reflect the use that is being
attained. EPA Water Quality Handbook § 2.8; 40 C.FR. § 131101}, see also 40 CFR §§ 131.3(¢), 131.3(f)

™ EPA Water Quality Handbook — Antidegradation § 4.4, 40 CF.R. § 131.12(a)(1).
* EPA Water Quality Handbook — Antidegradation § 4.4, 40 CF.R. § 131.12()(1).

4 EPA Water Quality Handbook — Antidegradation § 4.4, 40 CF R. § 131.12{a)(1); see also PLD No. I v.
Washington Diep 't of Ecology, 511 ULS. 700, 718-19(1994)

40 CFR. § 13112(a)(2); see alvo 33 US.C. § 1313(d)(4)(B).
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The goal of this protection is to preserve “high-quality waters,” i.e.. those “waters whose quality

exceeds that necessary to protect the section 101(a)(2) goals of the [Clean Water| Act™
“regardless of use designation.”™

of Tier Il waters, at a

In the event a state allows degradation or lower water gus
minimum, “the State shall assure water quality adequate to protect existing uses fully™ and “that
there shall be achieved the highest statutory and regulatory requirements for all new and existing
point sources and all cost-effective and reasonable best management practices for nonpoint
source control. ™ In other words, under Tier 1L, “water quality may not be lowered to less than
the level necessary to fully protect the *fishable/swimmable™ uses and other existing uses,™
EPA explains that. in relation to Tier II antidegradation protection, “[i]n no case may water
quality be lowered to a level which would imterfere with existing or designated uses, ¢ Thus,
Tier Il antidegradation. like Tier L is aimed at protecting existing water uses and water quality
which is high enough to support a designated use of a waterbody.

Moreover, water quality “may be lowered even to those [fishable/swimmable. designated
use, or other existing use] levels only gffer following all the provisions described in section
131.12(a)2)."" As the Federal regulation indicates, and EPA guidance further explains, prior to
any lowering of water quality,

there must be an antidegradation review consisting of: a finding that it is
necessary 1o accommodate important economical or social development in the

area in which the waters are located . . .. full satisfaction of all intergovernmental
coordination and public participation provisions . . .. and assurance that the
highest statutory and regulatory requi s for point sources, including new

¥ EPA Water Quality Handbook — Antidegradation §§ 4.2, 4.5
HM40CFR §13112(a)2).

* EPA Water Quality Handbook — Antidegradation § 4.2; see Ohio Valley Envil, Coalition v. Horinko, 279 F. Supp
2d 732, 751 (3.D. W. Va. 2003) (finding that EPA’s interpretation of Tier I antidegradation protection “as applying
to current water quality levels is reasonable™)

% 1.8, EPA, Antidegradation Palicy, hitp://water.epa.gov h/swguidar dards/adeg.cfm (last visited May
10, 2013)

¥ EPA Water Quality Handbook — Antidegradation § 4.2 (emphasis added); see also 40 CFR. § 131.12(a}(2)
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source performance standards, and best management practices for nonpoint source
pollutant controls are achieved.
The latter factor “ensures that the [limited provision for lowering water quality of high-quality
waters down to ‘fishable/swimmable” levels will not be used to undercut the Clean Water Act
requirements for point source and nonpoint source pollution control. ™™ A state’s ability to lower
water quality afier meeting all necessary requirements, provides “relief only in a few

extraordinary circumstances where the economic and social need for the activity clearly

outweighs the benefit of maintaining water quality above that required for *fishable: ble*

water. and both cannot be achieved.” and the “burden of demonstration on the individual
D

proposing such activity will be very high.

Notably, States may not categorically exclude non-de minimus pollution activities from
Tier Il antidegradation re\-'ieu.',“,';'i.l‘e—spec{ﬁc antidegradation analysis is reqnired.ﬂ and, in fact,
the Tier IT antidegradation review requirements of 40 C.F.R. § 131.12(a)(2) “are triggered by any
action that would result in the lowering of water quality in a high-quality water.”™ EPA has
explained that, in relation to Tier Il antidegradation protection, “no permit may be issued,
without an antidegradation review,”™

Importantly. antidegradation protections also unequivocally apply to waterbodies that are
impaired, i.¢e., those waters that are not currently meeting designating and existing uses, and

water quality standards.” Tn particular, antidegradation must be applied and considered in the

** EPA Water Quality Handbook — Antidegradation § 4.5, 40 CF R § 131.12(a)(2); see also See also [siander E.
Pipeline Co., LLC v. Conn. Dep't of Envil. Prot., 482 F 3d 79, 120 (2d Cir. 2006) (“In brief, the [antidegradation]
policy requires that where water quality is better than the criteria established in the Water Cuality Standards, such
existing high quality must be maintained except under exceptional and very limited circumstances )

" EPA Water Quality Handbook — Antidegradation § 4.5 (emphasis added)

% EPA Water Quality | — Antidegr, §4.5 {emph added)

™ Ky. Waterways Alliance v. Johnson, 540 F.3d 466 (6th Cir. 2008).

! See Ohio Valley Envtl Coalition v, Hovinko, 279 F, Supp. 2d 732, 757-62 (S 1. W, Va. 2003)
“ EPA Water Quality Handbook — Antidegradation § 4.5

* EPA Water Quality Handbook — Antidegradation § 4.5

* Per Federal regulations, states are required to identify impaired waterbodies which do not meet water quality
standards, “including numeric criteria, narrative critena, waterbody uses, and antidegradation requirements.” 40
CFR §130.7 See also U.S. EPA, Impaired Waters and Total Maximum Daily Loads,

http-//water.epa gov/lawsregs lawsguidance/cwatmdl/index ¢fm (last visited May 10, 2013) (“Under section 303(d)
of the Clean Water Act, states, terntories, and authorized tribes are required to develop lists of impaired waters.
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context of the development or revision of total maximum daily leads (*“TMDLs") and load
allocations of pollutants to waterbodies that are currently impaired and, thus. not meeting water
quality standards.”® A TMDL “is a calculation of the maximum amount of a pollutant that a
waterbody can receive and still safely meet water quality standards.”™ “As an integral part of the
State water quality standards,” antidegradation must be reflected in TMDL and load
allocations.™ That is, “[n]o waste load allocation can be developed or NPDES permit issued that
would result in standards being violated” including antidegradation.”™ Thus, in relation to
TMDLs, “existing uses must be protected . . . and in the case of waters whose quality exceeds

that necessary”™ to meet the “goals of the [Clean Water| Act, an activity cannot result in

lowering of water quality unless the applicable public participation, intergovernmental review,
and baseline control requirements of the antidegradation policy have been met.”"™

Revisions to effluent limitations based on a TMDL or other waste load allocation may be
revised only if: “the cumulative effect of all such revised effTuent limitations based on such total
maximum daily load or waste load allocation will assure the attainment of " water quality
standards.'™ In addition, new discharges of pollutants of concern to impaired waters that will
cause or contribute to violations of water quality standards are disallowed unless a TMDL has
been established. sufficient waste load allocations are available to accommodate the new source.

and all existing dischargers are subject to schedules of compliance to assure that the impaired

These are waters that are too polluted or otherwise degraded to meet the water quality standards set by states,
territories, or authorized tribes.”}

* EPA Water Quality Handbook — Antidegradation § 4.8.1; See also U.S. EPA, Impaired Waters and Total
Maximum Daily Loads, hitp://water.epa gov/lawsregs/lawsguidance/cwatmdl/index ofm (last visited May 10, 2013)
("The law requires that these jurisdictions establish priority rankings for waters on the [impaired water] lists and
develop TMDLs for these waters.”)

*U.S EPA, Impaired Waters and Total Maximum Daily Loads
hitp://water. epa.gov/lawsregs/lawsgudance/cwa/tmdl/index ofm (last visited May 10, 2013)

* EPA Water Quality Handbook — Antidegradation § 4 8.1
* EPA Water Quality Handbook — Antidegradation § 4.8.1,
% EpA Water Quality Handbook — Antidegradation § 48,1

W 33U.S.C§ 1313(d)(4XA). Effluent limitations based on TMDLs may otherwise only be revised if “the
designated use which is not being antained is removed in accordance” with a use attainability analysis. See id; 40
CFR 131.10(g)

Companies and Organizations Comments



0¥S-S

COMPANIES AND ORGANIZATIONS
C042 - Stop the Pipeline (cont’d)

CO42-26
cont'd

Kimberly D. Bose, Secretary, FERC

Jodi M. McDonald, Chief, Regulatory Branch, New York Dhistrict, US Army Corps of Engineers
April 7, 2014

Page 29

102

waters will be brought into compliance with applicable water quality standards,™ which include

and reflect antidegradation protections."™

2. NYS Antidegradation Policy
In accordance with the mandate of the CWA, New York State adopted an antidegradation

polity on May 7. 1970, which received EPA approval on March 27, 1974."™ On September 9,

1985, NY SDEC issued an Organization and Delegation Memorandum on Water Quality
Antidegradation Policy. in which NYSDEC affirmed its “responsibility and obligation under . . .
the Clean Water Act . . . 10 establish and implement a policy which protects existing water
quality from being degraded,” and presented the statewide “policy by which [NYSDEC]. . .
L0

protects water quality against degradation.”™ ™ Antid dation is a fund. tal principle

underlying NYSDEC s implementation of its SPDES progr“.lni.m'5

Consistent with CW A implementing regulations relating to Tier [ antidegradation
protection, NYSDEC"s antidegradation policy disallows the degradation of water quality below
that which is necessary to preserve existing water uses. In particular, NYSDEC’s policy states
that in all circumstances, “water quality will be adequate to meet the existing usage of a

waterbody.” and that, for waters which are not meeting assigned standards, such waters “will be

9 Eriends of Pinte Creekv. EPA, 504 F 3d 1007, 1012-1013 (9th Cir. 2007)
"% EPA Water Quality Handbook — Antidegradation § 4 8.1

W ¢ n and Delegation M lum Mo. 85-40, Water Quality Antidegradation Policy (Sept. 9, 1985), at
1. available at, hitp://www._dec. ny.govidocs'water_pdfitogs139 pdf (hereinafter “NYSDEC O&D Memo™)

" NYSDEC O&D Memo at 1. DEC subsequently issued a supplement to its statewide antidegradation in order to
provide guidance on antidegradation of the Great Lakes System in relation to “Bioaccumulative Chemicals of
Coneern.” See Division of Water Technical and Operational Guidance Series 1.3.9 - Implementation of the
NYSDEC Antidegradation Policy - Great Lakes Basin (Supplement to Antidegradation Policy dated Sept. 9, 1985)
(Feb. 1998). available at, http:/www decny gov/docs/water_pdftogs1 39 pdf

1% See NYSDEC O&D Memo at 2 (“The antid lation policy is imph I through a series of general and
special laws such as . Article 17, Title 17 of the Environmental Conservation Law which specifically prohibits
discharges into certan named nivers, streams, and lakes The State Pollutant Discharge Elimination System

(SPDES) permit process serves the intended function of preventing degradation. SPDES permits include technology

based and water quality based effTuent limits derived from the water quality standards embodied in 6 NYCRR Parts
701-702. Each stream classification (AA, A, B, C, D, SA, SB, 8C, 8D, I) described in 6 NYCRR Parts 701-702 has specific
standards and numenical critena assigned thereto. The achievement of those enteria and standards assures that the best usage of
each waterbody is protected.”)
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improved™ and “water uses and the level of water quality necessary to protect such uses shall be
maintained and protected "

NYSDECs antidegradation policy also echoes Federal Tier IT antidegradation protection,
stating that where waters “possess an existing quality which is better than the standards assigned
thereto™ “[t]he quality of these waters will be maintained unless™ “allowing lower water quality
is necessary o accommodate significant economic or social development in the affected areas:™
and “water quality will be adequate to meet the existing usage of a waterbody when allowing a
lowering of water qualu_\'."“" NYSDEC"s antidegradation also incorporates the Federal directive
that “the highest statutory and regulatory requirements for all new point sources and costs
effective and ble best man: 1 practices for point source control shall be

. 109
achieved.™

New and existing pollution sources in NYS must not run afoul of antidegradation
requirements of the CWA as reflected in the state policy. Notably, New York’s ECL broadly
prohibits any addition of materials to waters of New York State that would “cause or contribute
to a condition in contravention of water quality standards,""" which encompass NYS's

" Thug, new and existing pollution sources in NYS must not

antidegradation requirements.
cause or contribute to violations of water quality. including those that would be disallowed as a

result of NYSDEC's antidegradation policy

Y NYSDEC O&D Memo at 1-2
1 NYSDEC O&D Memo at |
1 NYSDEC O&D Memoat 2,

MO NYSECL § 17-0501 (“[ijt shall be unlawful for any person, directly or indirectly, to throw, drain, run, or
otherwise discharge into such waters organic or inorganic matter that shall cause or contribute to a condition in
contravention of the standards by the department pursuant to section 17-03017 (i, the water classifications and
corresponding usage and narrative standards)); see, ¢.g., Atlantic States Legal Found v, Eastman Kodak Co., 1993
115, App. LEXIS 35911 (2d Cir. NY. 1993) (“Water quality-based limits are established where the permitting
authority reasonably anticipates the discharge of pollutants by the permittee at levels that have the reasonable
patential to cause or contribute to an excursion above any state water quality eriterion ") (emphasis added)
Federal CWA implementing regulations contain a similar provision which states that no permit may be issued to a
new source or 8 new discharger if the discharge from its construction or operation will cause or contribute to the
violation of water quality standards. 40 C.F.R § 122.4{1).

" See PUD No. 1v. Washington Dep 't of Ecology, $11 U.S. 700, 703 (1994) (“state water quality standards include
‘a statewide antidegradation policy.™™}.
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In sum. the issuance of a WOQC for this project requires NYSDEC to perform
antidegradation review for each waterbody that would be afTected. The antidegradation policy is
itself a New York State water quality standard, and it is thus the Company’s obligation to
demonstrate that the project would not result in degradation of waters of the State in violation of
the antidegradation poliu)‘.m The DEIS and permit application are woefully insufficient for

NYSDEC to perform such review in compliance with state and federal law.

C. Public Imterest Review

8. the present project

With respect to the public interest requirement set forth in Part 60
endangers not only the health, safety, and welfare of the people of the State of New York, but

also the natural resources and character of the Northwest Catskills and Central New York State,

Morcover, FERC and the Applicant have not established a public need for this project, as set
forth in the Report on the Need for the Proposed Constitution Pipeline, which is hereby
incorporated by reference into these Comments, ™™
D. SEQRA
Based upon the insufficient record and missing information on the present WQC
application and in the DEIS, it is clear that NYSDEC cannot rely on the DEIS for purposes of its

own compliance with SEQRA.***

In other words, there is no way that NYSDEC could presently
make the certification required by SEQRA that “the action is one that avoids or minimizes

adverse environmental impacts to the maximum extent practicable, and that adverse

1 ENY. COMP. CODES R. & REGS. § 608 9(a)
' GNY. COMP. CODES R & REGS. § 608 8.

1 Anne Marie Qarti, Report on the Need for the Proposed Constitution Pipeline (April 7, 2014), available at
hitp:/elibrary FERC gov/idmws/file_list.asp?accession_num=20140407-5237,
hitp://elibrary FERC gov/idmws/file_list asp?accession_num=20140407-5252

6 N.Y, COMP. CODES R. & REGS. § 617.15 (NYSDEC may only rely on FERC's NEPA EIS if it “is sufficient

10 make findings under section 61711 of [SEQRA] * and only after NYSDEC “has made the findings
prescribed in section 61711 of SEQRA]

CO42-27

CO42-28

The proposed projects’ purpose and need is described in section
1.1 of the EIS, and this section has been updated with new
information. See the response to comment CO42-27.

See the response to comment CO42-23.
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environmental impacts will be avoided or minimized to the maximum extent practicable . . . e

It is questionable whether NYSDEC will ever be able to make this required finding in light of the
short shrift given 10 the threshold question of need for the project and or altemative routes that
would be far less destructive in the DEIS.

Accordingly, with respect to SEQRA compliance (i.e., assuming arguendo that the
Company could actually meet its burden of demonstrating compliance with all other obligations
for it 1o obtain a WQC), one of two things would need 1o happen in order for NYSDEC 1o legally
issue the WQC. First, FERC could prepare a supplemental DEIS, noticed for public comment,
containing all of the required information for NYSDEC to make the required SEQRA findings.
Second. NYSDEC could prepare its own Draft EIS in order to obtain and review necessary
information that is lacking in FERC’s DEIS 'Y

For all of these reasons, NYSDEC must deny the Company’s application for a section
401 WQC. Since the WOQC cannot legally be issued by NYSDEC, FERCs Certificate of Pubic

Convenience and Necessity and the USACE section 404 permit must be denied as well

VIIL. CP's Application for a CWA Section 404 Permit Must Be Denied.

As noted above. the USACE may not issue a CWA section 404 permit prior Lo
NYSDEC"s issuance of a certification that the project will not cause or contribute to violations of
New York State water quality standards. Because that certification may not legally be issued by
NYSDEC on the present record, the section 404 permit may also not legally be issued by the
USACE.

Many of the issues described in the above WQC discussion section are also applicable to
the question addressed in this section of whether a CWA § 404 permit should be granted to the
Company for the project as it is presently proposed. As such, the above section of these
Comments concerning the Company's WQC application is respectfully incorporated by

reference into this section for consideration by the Corps.

UG N.Y. COMP. CODES R. & REGS. § 617
" ENY. COMP. CODES R. & REGS. §§ 617.11,617.15(a)

C0O42-29

See the response to comment CO42-20. The COE will be
responsible for determining whether to issue a Clean Water Act
Section 404 permit.
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Before issuing a section 404 permit. the Corps must evaluate the proposed activity to
confirm that it will comply with the Clean Water Act and its implementing regulations. The
Corps accomplishes this through a two-tiered analysis that is at the heart of its permit evaluation

process. First it must determine if the activity complies with the EPA’s 404(b)(1) Guidelines.

These Guideli tablish detailed envir tal standards that must be met before a permit
can be issued. I the proposed activity violates the Guidelines, the Corps sust deny the permit

Even if the proposed activity is found to comply with the 404(b)(1) Guidelines, the Corps
must undertake a second analysis, under which it must determine whether the proposed activity
is in the public interest, as defined by the Corps™ own section 404 regulations, If the proposed

activity would be contrary to the public interest. the Corps must deny the permil, even if the

proposed activity meets the requirements of the 404(b)(1) Guidelines.

A, EPA § 404¢b)( 1) Guideline Evaluation.

Determining whether a permit application complies with EPA’s Clean Water Act section
404(b)(1) Guidelines is the first step in the Corps” two-tiered Clean Water Act evaluation.
Compliance with the 404(b){ 1) Guidelines is mandatory, despite the “guideline™ label, and the
Corps must deny a permit if the proposed activity does not comply with the 404(b)(1)
Guidelines. The 404(b) 1) Guidelines state that “dredged or fill material should not be
discharged into the aquatic ecosystem, unless it can be demonstrated that such a discharge will
not have an unacceptable adverse impact either individually or in combination with known
and/or probable impacts of other activities affecting the ecosystem of concern.™ ™ The 404(b)(1)
Guidelines explicitly require the Corps to deny a § 404 permit in four situations:

1. A permit must be denied if there is a practicable alterative that will cause less harm.

The Corps” practicability alternatives analysis requires applicants for Section 404 permits to:

1. Aveid wetland impacts: No discharge shall be permitted if there is a practicable
alternative with less adverse impact.

¥ 40 CFR. § 230.1(c) (2014). The 404(b)(1) Guidelines go on to provide guidance on evaluating the impacts of a
proposed activity. The 404(b)(1) Guidelines are found a1 40 C.F.R_ Part 230 and can be accessed at
hitp:fwww epa gov/owow/wetlands/4Defr/
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2. Minimize wetland impacts: If impacts cannot be avoided, appropriate and practicable
steps to minimize adverse impacts must be taken (e.g.. project modifications).

3. Mirigare for unavoidable wetland impacts: Wetland mitigation includes the restoration,
creation, enhancement. or in exceptional cases preservation of wetlands and/or other
aquatic resources for the purpose of compensating for unavoidable impacts.™

A section 404 permit must be denied “if there is a practicable alternative to the proposed

120 &

discharge which would have less adverse impact on the aquatic ecosystem. An alternative is

practicable if it is available and capable of being done after taking into consideration cost,
existing technology, and logistics in light of overall project purposes. ™

If an activity is not water dependent (as is clearly the case with the present project), the
404(b)(1) Guidelines create a legal presumption that practicable alternatives to the proposed
activity are available that do not invelve a special aquatic site. Special aquatic sites include
wetlands, mud flats. and riffle and pool complexes that are deemed to be so ecologically valuable

that their degradation or destruction may represent an immeversible loss of valuable aguatic

resources.' ™ Unless the applicant clearly demonstrates that a practicable alternative does not

exist, the Corps must deny a permit that impacts a special aquatic site. This places a very high
burden on the applicant to show that there are no practicable alternatives to the proposed activity,
An activity is water dependent if it requires access or proximity to a special aguatic site in
order to fulfill the activity’s basic purpose.'” For example, a gas pipeline is by definition not
water dependent, because gas can be transported through a pipeline whether or not it is
submerged in. or beneath. the water. A marina, on the other hand. likely will be water
dependent. The present pipeline project is clearly not water dependent under the Corps®

regulations,

" Avoidiminimize/mitigate {in that order) is also known as proper “sequencing " See 1990 Memorandum of
Agreement between the COE and the EPA, available ar
http://water.epa gov/lawsregs/guidance wetlands/mitigate.c fm

W40 CFR § 230.10(a) (2014).
40 CFR § 230.10¢a)(2)
40 CFR § 230.1¢d)

WA CFR § 230.10(a)(3)
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Here. there are clearly practical altermatives to the project that would cause less harm.
For example, in the absence of a demonstrated need. the no-action alternative would clearly
cause less harm. Additionally, in light of the Company’s failure to adequately consider
alternatives, such as the I-88 median and other interstate gas pipeline easements, for pipeline
collocation. it appears impossible for the Corps to find that FERC has satistied these vital tests.

(See also the discussion regarding HDD, in section VII A. above.)
2. A permit must be denied if the discharge wonld violate certain laws and standards.

A section 404 permit must be denied if the proposed discharge would (a) cause or

contribute to violations of any state water quality standard; (b) violate any applicable toxic
effluent standard or prohibition under Clean Water Act § 307, (¢) jeopardize the existence of
endangered or threatened species listed under the Endangered Species Act, orresult in a
likelihood of the destruction or adverse modification of formally designated critical habitat: or
(d) violate any requirement imposed by the Secretary of Commerce to protect any marine
sanctuary under the Marine Protection, Research and Sanctuaries Act. ]

As noted in the discussion above with respect to the Company™s WQUC application, this
project will indeed cause or contribute to violations of New York State water quality standards,
and the Applicant has not provided sufficient information for NYSDEC or the Corps 1o
determine that the project will not violate such standards. As such, the section 404 permit must
be denied.

3. A permit must be dented if the discharge would cause or

contribute to significant degradation of water guality.

A § 404 permit must be denied if the discharge would cause or contribute, either
individually or cumulatively, to significant degradation of protected waters. Significant
degradation will be measured by significant adverse effects on (a) human health or welfare,
including municipal water supplies, plankton, fish, shellfish, wildlife, and special aquatic sites;
(b) life stages of aquatic life and other water-dependent wildlife: (¢) aquatic ecosystem diversity,

productivity, and stability, such as loss of fish and wildlife habitat or loss of the capacity of a

M40 CFER § 230.10(b)

C0O42-30

See the response to comment CO42-20 and CO42-29. As
discussed in the EIS, we conclude that impacts on wetlands
would be minimized where possible and would be mitigated
(including locations where PFO wetlands would be converted to
PEM or PSS over the long-term or permanently) in accordance
with the COE guidelines where impacts are unavoidable.
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wetland to assimilate nutrients, purify water or reduce wave energy: and (d) recreational.

aesthetic, and economic values.'™
Here, it is evident that such degradation will oceur as a result of the proposed disturbance

of approximately 90 acres of wetlands, many of them forested, in connection with this project, ™

4. A permit must be denied unless the applicant has

taken steps to minimize harm to protected walers.

A § 404 permit must be denied if the permit applicant has not taken “appropriate and
practicable” steps to minimize potential adverse impacts on the aquatic ecosystem.**” Potential
adverse impacts may be minimized by (a) the selection of the discharge location: (b) treating or
limiting the material to be discharged: (¢) controlling the material afier it has been discharged
and the method of dispersion: (d) utilizing technology to reduce impacts: and’or (¢) avoiding
interference with animals and their habitat ***

Here. despite NYSDEC’s specific applicable BMPs requiring the use of HDD (i.e. a
“technology to reduce impacts”), the Company continues to assert that it will use such
technology for only a tiny percentage of the project’s stream and wetlands crossings. As such.
the Applicant cannot rationally be found to have taken appropriate steps to minimize harm to
protected waters.

For all of these reasons, the section 404 permit application should be denied for failure to
meet section 404(b)( 1) Guidelines. Moreover, as explained below. even if the Corps were to
determine that the Guidelines have been satisfied. it would still need o deny the permit

application because the proposed project is demonstrably not in the public interest,

B. The Corps’ Public Interest Review Evaluation

As with NYSDEC's review of this project, federal law also requires the USACE to

conduct a public interest review as part of its permit review process. The USACE must deny

¥ 40 CFR §230.10(c)
1% See Hudsonia Report, Ex. 3, for detailed discussion of expected degradation of water guality and biota
740 CFR. § 230.10(d).

' Additional detail on actions that can be taken to minimize adverse environmental impacts can be found at 40
CFR. §§ 230.70 to 230.77

C0O42-31

C0O42-32

See the response to comments CO42-25 and CO42-29.

See the responses to comments CO42-27 (need), CO42-10 and
CO42-18 (alternatives), and CO42-29 (the COE permitting

review).
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permits for projects found to be contrary to the public interest. In this mandatory public interest
review, USACE staff weigh the need for the wetland fill, against more than 20 social, economic
and ecological factors to determine if the public benefits from a project will outweigh the harm
done."*® Thus, even when the Corps determines that a permit can be granted or a project can be
approved under the EPA 404(b)( 1) Guidelines, the Corps must still conduct the second tier of its
Clean Water Act review. The Corps must deny a permit if’ granting the permit would not be in
the public interest as defined by the Corps” regulations. o

Under its public interest review. the Corps must evaluate the “probable impacts,
including cumulative impacts, of the proposed activity and its intended use on the public
interest.” " The benefits that reasonably may be expected 1o accrue from the project must be
weighed against its reasonably foreseeable detriments, '

The Corps’ public interest review decision should reflect the national concern for both
protecting and utilizing important resources. including protecting wetlands—a value explicitly
recognized by the Corps™ own regulations, which state that “wetlands constitute a productive and
valuable public resource. the unnecessary alteration or destruction of which should be
discouraged as contrary to the public interest.***

The Corps’ public interest evaluation also must consider all factors that may be relevant,
and the cumulative effects of those factors, including

* Environmental factors such as conservation, wetlands, fish and wildlife values.
water quality. floodplain management, water conservation, energy conservation.
environmental benefits, and mitigatic

' See 3ICFR §3204(a)1)
1333 CFR §§ 3204 and 3236

M3ICER §320.4(a)

2 The Corps” § 404 regulations are found at 33 C.F R. Parts 320 to 331, and additional policy guidance can be

found at www.usace. army.mil CECW/Pagesieg materials. aspx.

™ 33 CF R § 320.4(b). These regulations provide specific examples of many wetland functions that are important
to the public interest These include significant biological functions, including food chain production, peneral
habitat, nesting, spawning and rearing areas; drainage. sedimentation and flushing functions; shielding of other areas
from wave action; storage areas for storm and flood waters; ground water discharge areas; and water purification
functions. 33 CFR. § 320.4(b)(2). The Corps’ regulations further recognize that the cumulative effects of
piecemeal wetland losses can result in a major impairment of wetland resources. 33 CF.R. § 320.4(b)(3).
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* Cultural and economic factors such as historic. cultural. acsthetics, scenic and
recreational values, general environmental concerns, water supply, development,
navigation, and economics;

* The relevant extent of the public and private need for the proposed work:

* The practicability of using reasonable alternative locations and methods 1o
accomplish the objective of the proposed work, where there is a conflict as to the
resource use; and

* The extent and permanence of the beneficial and/or detrimental effects the

proposed work is likely to have on the public and private uses to which the area is
134

suited.

On the present record, it would frankly be impossible for the Corps to find the
Company’s burden under the public interest test has been satisfied. First. there is simply no
legitimately demonstrated need for this project."™ Second, altemative routes that would require
far fewer wetland impacts, such as the use of the existing pipeline and highway easements, have

not been adequately studied or considered by FERC. Third. the unprecedented public opposition

1o this project generally demonstrates that the project would have significant detriments upon the
communities and ecosystems in the natural and rural areas through which the project would
Cross,

For all of these reasons. as well as those set forth in the preceding section concerning the
Company’s application for a WQC. the Corps should deny the application for a CWA section
404 permit.

IX.  Best Management Practices (BMPs) and Environmental Construction Plans (ECPs)

Do Not Ensure a Lack of Significant Impacts.

In the DEIS. FERC repeatedly describes potential impacts of construeting the proposed
pipeline, but quickly attempts to counter them by mentioning plans that would minimize the
damage. For example, clearing 125-foot swaths of mature trees along many miles of steep slopes
would unquestionably have long-term impacts. The issue is whether the proposed best

management practices (“BMPs™) and environmental construction plans (“ECPs™) would be

W 33CFR §320.4(a)

'™ Anne Marie Garti, Report an the Need for the Proposed Constitution Pipeline (April 7, 2014), available at
hitp://elibrary ession_num=20140407-5237,
hitp:/Velibrary FERC gov/idmws/file_listasplaccession_num=20140407-5252

CO42-33

The use of the best management practices as described in the EIS
and Constitution’s ECPs would serve as the basic framework for
the prevention of potential impacts, such as erosion. The FERC
compliance monitors would document that the projects are built
in accordance with the required environmental specifications.
The compliance monitoring program would inspect the project on
a daily basis. A major goal of the program would be to prevent
instances of noncompliance, rather than to respond after the fact
for issues such as inadequate erosion and stormwater controls,
improper seeding, and rutting.

The FERC has various ways to enforce compliance on a poorly
performing project sponsor, including, but not limited to stop-
work authority, fines, and consideration of granting or
withholding project in-service based on whether restoration is
proceeding satisfactorily. The performance of past projects is not
necessarily an indicator of the performance of future projects, but
the comments regarding issues with past projects that were
located in the vicinity are noted. See the responses to comments
FA4-53 (karst geology), CO1-5 (flooding), CO1-4 (stormwater
runoff), and CO41-10 (soil compaction). Measures to prevent
rutting, developed in coordination with the NYSDAM, are
discussed in section 4.2.4 of the EIS.
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effective in minimizing indirect impacts, such as storm water run off.
A review of the Final EIS for the Millennium Pipeline may shed some light on this. A
portion of the Millennium crossed Chenango, Broome, and Delaware Counties, near the

proposed route for the “Constitution™ Pipeline. oK

Therefore the subsurface, soil. flora, and
topographical features of the two routes are similar. In addition. many of the same BMPs, ECPs.
and other mitigation plans are mentioned in the Millennium FEIS as in the current DEIS. such
as: (1) third party environmental inspectors who would report directly to FERC:' (2) in-stream
sediment filters;"™* and (3) an extensive list of Environmental Construction Standards,"*

In spite of the good intentions of listing best management techniques on paper, the
construction of the Millennium Pipeline, through these three counties, was not successful from
an environmental perspective. Even worse, bad practices apparently paid off. The pipeline
company caused extensive damage and was issued hundreds of violations, vet it only paid
minimal fines.'"’

If confronted by these facts, the Company might counter that it would do a better job than
Millennium did. However. recent history does not support that contention as the Company has
already been found in violation of the Clean Water Act.'*! In late 2013, while performing a geo-
technical (boring) investigation. it filled a stream and wetlands without a permit. After this was
reported to the NYSDEC and USACE, the wetlands were found to be under the jurisdiction of
the USACE. and remediation plans were ordered to counter the violation of law. In addition. the
Company’s partners have some of the worst records of environmental violations in

P . 3 § i
Pmnsylvama.' 2 Williams has an extensive record of explosions in its plants, pipelines, and

1% FERC, Millennium Pipeline Project FEIS, CPO8-150, B1, sheets 104-125 (October 2001).
W Id. a12.3

¥ d at5.32.

9 Jd. at Appendix E1.

¥ Fritz Mayer, Millennium Pipeline agrees (o fine, other penally, RIVER REPORTER (March 5-11, 2009), available
af hitp/iwww niverreparter. com/is 19-03-05/head3-pipeline html

W Amy L. Gitchell, USACE, Letter to Constitution Pipeline Company (Sept. 11, 2013). See Exhibit 6,

**! Laura Legere, DEP fined oil and gas companies $2.5 million last year, STATE I\II’AL"I' t’}-ch 27, 2014), available
at http-/istatermpact. npe org/pennsylvania/ 201 4/02/27/dep-fined-oil-and-g; Ilion-last-year/, PA
DEP. Consent Order (April 5. 2013), available ar hitps:/'www documenteloud org dncumem& 1017799~ Mlllams
field-services-penalty-assessment html.
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compressor stations, and the potential environmental impacts of such events along the proposed
route must be considered in this environmental review.'** Cabot. whose name is synonymous
with the water contamination in Dimock, Pennsylvania, also has a history of extensive
environmental violations."*

The public is quite aware that “mitigation” in the real world follows a “break it. patch it,
and pay a minor penalty” model, not the BMPs and ECPs described on paper. This is not a
surprise considering that someone can be deemed qualified to be an Environmental Inspector if
they are "someone working under the direct supervision of a qualified |:n'ofcs;sn.m:|l."1 ¥ 1t seems
that an eighteen-vear old summer intern would qualify under these standards, which does not
inspire a lot of confidence in the process. A resident recently characterized FERC’s use of the
term mitigation as “Orwellian.”"** Common sense, and vears of living on the land, have taught
these people much more about the local environment than all the consultants in the world will
ever know. Their collective knowledge is accumulating in FERC’s docket. as comments on

various aspects of the DEIS. These include: (1) skepticism that anyene will actually enforce the

rules;"” (2) the need to ¢
148

der the cumulative effects of the long-term change in regional
weather patterns;  (3) acknowledgement that prompt seeding isn 't enough to counter
mudslides; " and (4) experience shows the soils are too wet to stop deep ruts."

Because of the generic nature of its DEIS, FERC ignores the profound implications of

'* Kerry Lynch, Comment (March 18, 2014), available ar

hitp:/Velibrary FERC gov/idmws/file_list asp?accession_num=20140318-5041

M Irwin Waldman, Pipeline company doesn’t fear fines, DAILY STAR (July 5, 2013), available at
http://www thedailystar. com/letters/x691 118951 /Letters-to-the-Editor-July-5-201 2.

" Draft Resource Reports, Vol 11, Att 00, NY ECP Document. 48-49 (Nov. 12, 2013), available at
http:i/elibrary. fere gov/iadmws/file list aspTaccession num=20131112-5073

'* Eugene Marner, Comment (April 2, 2014), available ar

http://elibrary FERC gov/idmws/file listaspTaccession num=20140402-5148

" Eugene Mamner, Comment (March 21, 2014), available at

hitp:/Velibrary FERC gov/idmws/file_list.asp?accession num=20140321-5146

" Thomas Gorman, Comment (March 27, 2014), available at

http: /elibrary FERC gov/idmws/Dle_lst.asp7a §10N_num= \I14IH‘?-<(](1-1 Mary Colleen McKinney, Comment
{r'-\prr:i-l 2014). available at hitp://ehibrary FER(_ govidms/file list.aspaccession num=20140404-5176

* Caroline Martin, Comment (March 28, 2014), available at
http_e'.'c]lbmy.[-’hl{(‘ gov/idmws/file_listasp?accession_num=20140328-5248

i Eugene Mamer, Comment (March 27, 2014), available at
http://elibrary FERC gov/idmws/file_listasp?accession_num=20140327-5105
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where this project would be built. The ridges of the geologic uplift. called the Catskill
Mountains. are filled with undulations. and frequently lined with clay. These features tend 10
keep the soil moist, and create microclimates with distinet ecosystems. In Schoharie County,
there is a subsurface of porous limestone, called karst."™! In addition, there can be a substantial
amount of precipitation in the area. which is why New York City built its large reservoirs in this
part of New York State. However. with global warming, the area’s abundant rainfall has become
a liability as it causes extensive flooding, and the turbidity that accompanies these floods
threatens the area’s water qualll:-',”: This dirty water does not stay within FERC’s 300-foot study
area, but rushes downhill. and downstream, as fast and as far as gravity can carry it. Many
streams that were ripped open by tloods a few years ago still have not recovered their prior
healthy habitats.

The underlying geology, soil conditions, historic weather patterns, and climate change
could create unexpected problems, both during and afier the construction of the proposed

pipeline. Anyone who has experienced any of the four recent floods knows that the best

ent and envirc 1 plans described in the DEIS would be completely inadequate in
an actual deluge, When five inches of rain fall on saturated soil in less than ten hours, no amount
of straw will hold it back. People in these communities have watched houses. trucks, and roads
wash away,'” They know there is no way to stop the force of water, especially when you remove
the trees that now hold the soil in place. Cutting trees on steep slopes, and digging up their roots,
sounds like an act of total madness 1o anvone who has lived through these ravaging rainstorms.

Similarly. if large construction vehicles are allowed on this wet land, rutting and seil

compaction would be inevitable. Destroying the soil would lead to ecosystem degradation and a
hostile takeover by invasive species. People who live in the area know this, because they
experience the relationship between weather patterns and soil and water conditions day by day.

vear after vear. They understand that FERC's best-laid plans would not alter these realities.

! Center for Sustainable Rural Communities, Comment (March 20, 2013), available at

hitp:/Velibrary FERC gov/idmws/file_list asp?accession_num=20140320-5046
182 Sehastien Malo, Sandy stirs up trouble for city drinking water, THE NEW YORK WORLD (March 6, 2013),
available at hitp://www thenewyorkworld com/2013/03/06/sandy-drinking-water.

**' Dianiel Brignoli, Comment (March 21, 2014), available at
http://elibrary FERC gov/idmws/file_list asp?accession_num=20140324-5081
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X. The Purpose of this Project is to Find a Market for an Excess Supply of Gas

FERC states that an evaluation of need for the project is not a concern of this
environmental review. and only comes into play as the Commission decides whether or not to
grant a certificate of public convenience and ncs.-c.-e.-,il_\'.m This position reveals a grave
misunderstanding by FERC of its role as the lead agency. The DEIS can be relied on by other
agencies and Native American Tribes, and must comply with other laws, not just the Natural Gas
Act. If these agencies are going to use FERC’s DEIS to make their decisions, then it must
include all of the information and analyses required by those laws. For example, a complete
analysis of the need for the project is required under both the Clean Water Act and SEQRA. If
FERC does not perform a needs analysis according to those standards. then the involved
agencies will be forced 1o either deny their centificates and permits, or perform their own
environmental reviews.

The brief description about the need for the project appears to misrepresent the truth,

which 25 the possibility of fraud as the Company s application was submitted under oath,'™

Instead of questioning the Company s position, FERC appears 1o accept it at face value. The
DEIS includes many statements that the market for this gas is in New York City and New

England. even though the proposed pipe goes north, away from the purported markets, instead of

cast. towards them.'” At the proposed terminus, in Wright. N, the project woul nect
with the Iroquois and Tennessee Pipelines. Neither of these pipes is capable of transporting the
gas from the proposed project to the target markets because both of them are congested.

particularly in the winter months when gas might be needed in New Engl.'uld""“ Instead of a

" DEIS at 1-1

¥ US EPA, Scoping Comment (Oct. 16, 2012), available at
http://elibrary. FERC.gov/idmws/file_list.asp?accession_num=20121016-003%; USACE, Scoping Comment {Oct. 9,
2012), available ar hitp://ehbrary FERC gov/idmws/file_list aspTaccession_num=20121009-5285

1% Constitution Pipeline Company, LLC, Application for Certificate of Public Convenience and Necessity, pdf p. 25
(June 13, 2013), available ar http://elibrary. ferc gov/idmws/file_list asp?accession_num=20130613-5078
YT DEIS at 3-2

1% |_evitan and Associates, Inc., NYCA FPipeline Congestion and Infrastructire Adequacy Assessment, New Yark

Independent System Operator, 60, 62, 66, 77 (Sept. 2013), available at

hitp://www nyiso.com/public'webdocs/markets_operations/comm itieesbic_egowg/meeting materials/2013-10-
23/Levitan®a20Pipeline?e20Congestion®s20and® s 20Adequacy s 20R epon%e205ep1 3%20-

%20Fnal® 20CEN ¥ 20Redacted pdf.

CO42-34

See the responses to comments CO26-18, CO42-23, CO42-27,
and CO42-29. See the response to comment FA4-46 regarding
the Leatherstocking Gas Company. The status of Constitution’s
ongoing effort to obtain easement agreements is noted.

If an easement cannot be negotiated with the landowner and the
projects are certificated by the Commission, the Applicants may
use the right of eminent domain to acquire the workspace
necessary to construct the projects. The Applicants would still be
required to compensate the landowner for the right-of-way and
damages incurred during construction.

The potential impacts of the projects upon property insurance,
including our recommendation to ensure that any impacts are
mitigated, and mortgages are discussed in sections 4.9.6 and
4.9.5 of the EIS, respectively. These sections have been updated
for the final EIS.
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going to New York City and New England, it appears a consortium of gas and pipeline
companies have worked out a master plan to move U.S. shale gas to Canada. From there it can
be exported overseas. Based on these facts, FERC must correct its misrepresentation of the
market destination in its DEIS.
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FERC also diseusses potential local use of gas in communities along the proposed route,
bt that possibility appears to be more of a public relations ploy than an indication of actual
need " Leatherstocking Gas Company has admitted that only 0.3 to 0.6% of the total gas
conveyed in the proposed pipeline would be used locally.]'” This insigmficant amount of
possible local use is not sufficient to justify the impacts of the proposed project, particularly the
taking of private property through eminent domain proceedings. It 1s almost certain that hundreds

of eminent domain proceedings would have to be initiated if the proposed pipeline receives a

15

Souiti-to-North Open Season , IRoquots, 1 (Dec. 2013), available at
hitp:/fwwwiroquois.com/documents/SoNoOSBrochurel inal pdf.

1% Bob Rosen, Comment (March 13, 2014), averilenble at
hitp:/felibrary FERC gov/idmws/file_list.asp Taccession_num=20140313-5032.

' Nixon Peabody LLP on behalf of Leatherstocking Gas Company LLC, Armvwer in Opposition to the Motion jor
Extension of Time, 5, Fn 8 (March 31, 2014), availabie at
hitp:/ielibrary FERC, gov/idmws/file_list.asp Paccession_num=20140331-5183,
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certificate of public convenience and necessity. To get a sense of the opposition. one should
review the history and current status. The Company began negotiating easement agreements in
162

the fall of 20127 Based on records in the Office of the Delaware and Schoharie County Clerks,

approximately 70% of the landowners in Delaware County, and 60% of the landowners in
Schoharie County. have not signed an easement agreement with the Company. as of January 28,
2014.'

Many of the directly affected landowners consider FERC''s process to be a violation of
their property rights — government sanctioned thefi for private profit — and have submitted
comments to FERC stating they will not sign an easement .'igrecnwnl.""J They know they would
bear the costs of increased insurance rates and bear the risks of not being able to obtain a
mortgage.'” They understand how much of what is meaningful on their property would be lost,

166

with no consideration by FERC of their site-specific impacts. ™" The community at large also

knows that the pipeline company would reap the benefits while they pay the financial and social
costs for years to come.'®

In order for FERC to justify the significant impacts the project would have on

landowners, the surroundi ity, and the envir . the need for the gas must be

1 Constitution Pipeline Co., LLC, Project Schedule and Activity Update, 3, UPDATE (August 2012),
http: /e line. fil Ipress.com/201 2/08/consti landowners-newsletter august20121 pdf,

' These two counties encompass well over half the length of the proposed pipeline route. DELS at 2-4.

18 See, e.g.. Robert Lidsky, Comment (April 3, 2014) available at

hp: elibrary FERC gov/idmws/file_list asp?accession_num=20140403-5078; Anthony Macaluso, Comment
(March 24, 2014), available af hitp:Velibrary FERC gov/idmws/file_list asp?accession_num=20140324-5106;
‘Walter Denton, Comment (March 24, 2014), available ar

http://elibrary FERC gov/idmws/file_list.aspTaccession num=20140324-0031.

W4 Soo, 2.2, Mary C. McKinney, Comment (March 28, 2014), available at
Thitp://
2014}, available at hitp://elibrary FERC gov/idmws/file_list asp?accession_num=20140324-5020.

'® See, ¢.g., Philip Hulbert, Comment (March 18, 2014), available at

http: elibrary. FERC. gov idmws/file_list aspTaccession_num=20140318-5003, julie M Wawrzynek, Comment
2014), available at http://elibrary.FERC.gov/idmws/file_list.aspPaccession_num=20140324-5017,
=, Bixby, Comment (March 25, 2014), available at

http:/felibrary. FERC. g ffile_list.asp _num=20140325-0033

' See, e.g., Ronald Baily, Comment (March 28, 2014), available af

http://elibrary FERC gov/idmws/file_list.asp?accession_num=20140328-5256; Lisa Lerner, Comment (March 27,
2014), avatlable at http://elibrary. FERC.gov/idmws/file_list.aspPaccession_num=20140327-5152,; Janice
Cragnolin, Comment (March 28, 2014) available at

http://elibrary FERC gov/idmws/file_listasp?accession_num=20140328-5008

ibrary FERC. gov/idmws/file_list asp?accession_num=20140328-5277; Kerry Lynch, Comment (March 28,
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great.”® Exporting it to Canada does not tip the balance in favor of granting a certificate of
public convenience and necessity. Nor do exports justify the filling of wetlands under the Clean
Water Act and 33 C.F.R. § 320,

For a complete analysis on the need for the project. please see Anne Marie Garti’s Report
on the Need for the Propesed Constitution Pipeline."® 1t, and all of the documents on which it

relies, are hereby incorporated by reference into these comments.

XL FERC"s Analysis Shows an Inherent Bias

Most atfected landowners. adjoining landowners, and members of the surrounding
community believe FERC's process is rigged. Their suspicions were confirmed when the DEIS
came out, and FERC accepted the Company 's assumptions and goals as their own. One of the
first comments on the DEIS discussed FERC’s use of a consultant pre-selected by the
applicant.”™ Cardno Entrix is particularly troubling because it played a similar role in the
Keystone XL Pipeline. which triggered an investigation by the United States Department of State
because of its extensive business relationships with TransCanada,'”" Similar concerns are
warranted in this project because of the plan by Canada to import a substantial amount of US
shale gas. which would enable the use of TransCanada’s Mainline as a conduit for the export of

tar sands oil.'”*

' 88 F ER.C. P61,227, 61,745 - 61,746 (Sept. 15, 1999).

¥ Anne Marie Garti, Report on the Need for the Proposed Constitution Pipeline (April 7, 2014), available at
hitp://elibrary FERC gov/idmws/file_list asp?accession num=20140407-5237,

http://elibrary FERC gov/idmws/file_list aspTaccession_num=20140407-5252

™ Kerry Lynch, Comment {Feb. 21, 2014) available at

http://elibrary FERC gov/idmws/file_list.asp?accession_num=20140221-5040

¥ United States Department of State, Special Review of the Keystane X1 Pipeline Pemmit Process, Report Number
AUDYSI-12-28 (Feb. 2012), available at

hutp:/www sanders senate gov/imo/media/docKeystone®s20F ina I 20Report 2002091 2 pdf.

17 Anne Marie Garti, Report on the Need for the Proposed Constitution Pipeline (April 7, 2014), available at
hitp://elibrary FERC gov/idmws/file_list asp?accession_num=20140407-5237,

CO42-35

The FERC staff makes the selection of the third-party contractor,
not the applicant. The FERC contractor is not “pre-selected” by
the applicant. In regard to the Keystone XL Pipeline EIS, the
U.S. Department of State (DOS) Office of the Inspector General
(OIG) found in February 2012 that there was no evidence that the
applicant improperly influenced the DOS selection of Cardno
ENTRIX as the third-party contractor and that there were no
contractual or financial relationships between Cardno ENTRIX
and the applicant that would result in a conflict of interest or that
would impair the ability of Cardno ENTRIX to be objective in
performing the work assigned (DOS 2012). See the responses to
comment IND4.

U.S. Department of State, Office of the Inspector General. 2012.
Special Review of the Keystone XL Pipeline Permit Process.
Report Number AUD/SI-12-28, February 2012.

The photos on the cover of the EIS were taken by the FERC staff
during field visits to the project area and depict a mix of rural,
agricultural, and forested lands that would be impacted.

Section 3 of the EIS examines alternatives including alternate
pipeline routes and configurations, alternate terminal points,
collocation with existing pipelines and 1-88, as well as renewable
and non-renewable energy sources.
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FERC's choice of images on the front cover of the DEIS makes its bias obvious.'™ The
manipulated aerial photograph makes it appear as if the topography in the area is flat, or gently
rolling. and filled with open pastures. The insert photos paint a deceptive picture of two pipelines

11

blending into, and through, a pe. The ges of those images couldn’t be

further from the truth. The proposed route is slated for the tops of ridges. many with steep slopes
down to the Susquehanna and Schoharie river valleys. Over 1000 of the 1862 directly impact

acres are of forests, and twenty-eight percent of the route would be up, down, or across steep

slopes. Digital manipulation of aerial images may fool Commissioners in Washi DC. but
not the people who live and work in the area.

FERC"s bias also appears as conclusory statements, which are determinations made
without the support of evidence, or made without the requisite hard look.'™ Three examples of
this are (1) FERC's acceptance of the Company’s position that Wright, NY must be the terminus
of the proposed pipclinc:l-‘ and (2) FERC’s refusal to study the [-88 median as an alternative;'™”
and (3) FERC's refusal to study collocation with existing pipeline easements running toward the
purported target markets.'”’ There are many other examples of inherent bias, including (1) no
consideration of the build-out of renewables in the purported market areas;'™ and (2) no analysis

of an “all of the above" strategy as an alternative to a new gas p:pehnc""’

XII.  FERC Glosses over Impacts and Ignores its own Policies and Regulations

FERC's own regulations state that steep slopes and forested areas are 1o be avoided. and

180

collocation encouraged. ™ Hidden within the DEIS, and the underlying draft resource reports,

1 See, &g, Kerry Lynch, Comment (March 14, 2014), available at
hitp://elibrary FERC gov/idmws/file list asp? ion_num=20140314-5002; Robert Lidsky, Comment, (March
19, 2014), available ar hap:/elibrary FERC gov/idmws/file_list asp?accession_num=20140319-5102

1 ) farvland-National Capital Park and Planning Commission v, ULS. Postal Service, 487 F 2d 1029, 1040(D.C.
Cir. 1973); Town of Crrangefown v. Gorsuch, 718 F.2d 29, 35 (2d Cir. 1983)

' DEIS at 3-13

1% DEIS at 3-31. (The discussion is covered in a single paragraph.)
" DEIS at §3.3

W DEISm §3.123

i fﬂ‘

Y018 CFR §§ 380.15(a), (dX2), (d)(3) (2014),

C0O42-36

Impacts on forest (section 4.5, appendix M) and surficial bedrock
due to blasting (section 4.1.3.7 and 4.1.3.8, appendix I), as well
as system and collocated alternatives (sections 3.2, 3.3, and 3.4)
are discussed within the EIS. See the response to comment CO2-
1 regarding Section 380.15(b) of the Commission’s siting
guidelines. The EIS clearly acknowledges forested impacts,
including miles crossed, acres cleared, and percent collocated.
The data are not in any way “hidden.”

Companies and Organizations Comments



866-S

COMPANIES AND ORGANIZATIONS
C042 - Stop the Pipeline (cont’d)

CO42-36
cont'd

CO42-37

Kimberly D. Bose, Secretary, FERC
Jodi M. McDonald, Chief, Regulatory Branch, New York Dhistrict, US Army Corps of Engineers
April 7, 2014
Page 47
are facts, which, when added up. show that the proposed project would require the razing of
about a thousand acres of forest. Thirty-six miles would go through interior forested areas. which
amounts to 29% of the entire route. Over thirty-five miles would go up. down and across steep
slopes and side slopes. A mere 9% would be collocated with existing easements. Therefore this
proposed route is in direct contradiction to FERC's own policy. vet nowhere. in the entire 943
pages of the DEIS, is that point made.

The proposed project would also cross over forty-five miles of bedrock, yet nowhere in
the DEIS are the potential impacts of jackhammering and blasting on aquatic life mentioned. To
an objective observer, it appears that FERC is desperately trying to hide what would actually

happen if this pipeline were to be constructed.
XIIL. FERC’s Analysis is Riddled with Double Standards

In FERC"s DEIS. assumptions and standards shift. depending on whether they bolster or
weaken the argument for the proposed pipeline. For example, in the altematives section, the land
use requirements for generating solar and wind power are calculated as impacts. However, the
land needed for gas drilling pads, access roads and gathering lines are not considered in the
comparative analysis. Il the land use is calculated on one side of the comparison, it needs to be
caleulated on the other side as well.

Any time FERC does not like an idea, it calls it “speculative,” but does not apply the
same standard to concepts that support the construction of the pipeline. For example, FERC
dismisses the potential build out of gas drilling along the length of the proposed pipeline as
speculative. even though it would pass above two known shale plays. However, the potential

distribution of gas to local communities is touted as proof of the need for the proposed pipeline,

even though the franchise agr its with ten icipalitics along the proposed route are not
binding, and most of the villages and towns have extremely low population densities that cannot

possibly underwrite the cost of laying the pipes to and through their communities.*" If non-

"™ Hob Rosen, Comment (March 13, 2014), available at

http:i/elibrary FERC gov/idmws/file_list.asp7accession_num=20140313-5032; Anne Manie Garti, Report on the
Need for the Proposed Constitution Pipeline (April 7, 2014), available at

hitp:/elibrary FERC gov/idmws/file_list aspTaccession_num=20140407-5237,

hitp://elibrary FERC gov/idmws/file_list.asp?accession_num=20140407-5252

C0O42-37

See the response to comments CO26-10, CO26-11, and FA4-45.
Section 3.1 of the EIS indicates that if the no-action alternative
were selected, then other energy sources would have to be used
to meet customer demand potentially including “other fossil fuels
and renewable energy.” See the responses to comments CO26-
16 and CO32-1.
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binding agreements are considered speculative in one scenario, then they must also be considered

speculative in the comparative situation. Similarly FERC describes the Atlantic Offshore Wind

Energy Consortium as speculative, but its own unverified assumption that the no action
alternative “might result in greater reliance on alternative fossil fuels, such as coal or fuel oil, or
both™ is treated as gospel truth. ' 11 the revised DEIS, FERC should drop the double standards it

uses 1o reach its conclusions.
XIV. The Size of Study Areas is Arbitrary and Capricious

FERC offers no justification for the size of the study areas used in the DEIS. Surveys for
biological and cultural resources were conducted within a 300-foot corridor, 150 feet on either
side of the proposed pipeline. An explaination of why this width was chosen is not in the DEIS.
However. it is stated that in 2012 the study arca was twice as wide, and then reduced in 2013.1%
While FERC doesn’t state the reason for this sudden, and seemingly arbitrary, decrease in the
width of the study area, one can presume it's because a very high proportion of landowner were

denying, or rescinding, access to their land for surveys. In addition to the dramatic decrease in

the size of the study area. it appears the Compar using accounting tricks to try to hide how

many parcels of land are not being surveyed within the narrow study area. This manipulation of
data takes place by not counting adjoining parcels of land that are within 150-feet of the
proposed pipeline. but are not in the construction zone. Evidence in support this theory can be
found in the notations located at the top of the alignment sheets (“denied survey access”™), which
only apply to directly affected landowners. not adjoining parcels.'™ Therefore. it appears as if
the Company has been engaged in accounting tricks to deliberately mislead agencies into
thinking that a higher percentage of parcels have been surveved than actually have been. (See
section V C.)

The study area for bald cagle nests was a quarter of a mile on both sides of the proposed

route, even though nesting sites could suffer from the impact of blasting a hall a mile away. (See

' DEIS at ES-10, 3-8

¥ DEIS at 4-59.

"™ Draft Resource Reports, Appendix H (Nov )
http://elibrary ferc. gov/idmws/file_list asp?accession_num=20131112-5073

CO42-38

The FERC does not prescribe the width of the study corridor for
proposed projects; rather the applicant does typically in
coordination with resource agencies, in particular the state
historic preservation offices. Typically, the applicant selects a
study corridor that allows it some flexibility to make minor
adjustments to the proposed route in order to avoid a localized
resource (such as a well) without having to return a survey crew
to the field. Otherwise, if the study corridor is too narrow to
allow such flexibility, then additional, subsequent field surveys
may be required to assess minor route variations if needed. The
comment regarding the number of parcels that have been
surveyed as well adjoining parcels within the survey corridor that
have not been surveyed is noted. The FERC does not make
decisions based on the number of parcels surveyed. See the
response to comment CO42-15 regarding the bald eagle.
Typically, field assessments downstream and downhill of the
survey corridor are not required. See the response to comment
LA10-3 regarding the identification of wells within 150 feet of
construction and a source reference.
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sections [1I B. and V D.) Study areas for aquatic plants and animals were not expanded downhill.

or downstream. of the proposed route. even though construction impacts could reasonably be

185

expected to flow in those directions,  Finally, the DEIS states that water wells would be tested
if they are within 150 feet of the of proposed construction site. Yet no study is cited to justify this

arbitrary standard.

XV. FERC's Conclusions are not Supported by Sufficient Evidence

The data and information collected by the Company, and then incorporated by FERC in
the DEIS. is incomplete. One reason for this is that almost all of the land within the study areas is
privately owned, and has never been open to the public. Therefore, the Company’s request for
information from public institutions, whether from a town or a county planning department, or a

state or federal agency, cannot result in accurate information. These government bodies

repeatedly state they do not have complete information, and the disclaimers in their
correspondence to the Company are proof of insufficient evidence to support findings. For
example. in regards to water supplies:

nted 15

The Otsego County Planning Department wrote, “The information pre: s
i85

only as valuable as the resources it was derived from and not to be inclusive,

The Delaware County Planning Department wrote. “The information in the table
was derived from the general location maps provided and as a result the data
accuracy is limited.” """

The Schoharie County Planning Department wrote that all records prier to
September 2011 were destroyed in a flood,'®®

W2 oo, .., Hudsonia Report, Exhibit 3; Otsego County Conservation Association, Comment (March 28, 2014),
available at hitp//elibrary FERC govidmws/file_listasp?acoession_num=20140328-5176, Chnistine R. Eckerson,
Comment (March 21, 2014), available at hip: Velibrary FERC gov/idmws/file_list aspTaccession_num=20140321-
5015

' Otsego County Planning Department, Letter to AECOM, Draft Resource Report 2, Attachment A, PDF 207200,
(Oct, 31, 2012), available at hitp-/elibrary ferc goviidmws/file_list asp?accession_num=20131011-5203,

1% Delaware County Planning Department, Letter to AECOM, Diraft Resource Report 2, Attachment A, PDF 212-
217, (Nov. 5, 2012), available at hitp /elibrary fere gov/idmws/file_list aspTaceession num=20131011-5203

'™ Schoharie County Planning Department, Letier to AECOM. Drafi Resource Report 2, Atachment A, PDF 218,
(Nov. 3, 2012), available at hitp//elibrary ferc gov/idmws/file_list.asp?accession_num=20131011-5203

CO42-39

Information can only be obtained if it is available or accessible.
Applicants typically contact local, state, and federal agencies in
the project planning phases to obtain as much background
information as available. The background data are then
supplemented or verified through field surveys where access is
provided. Where access is denied, field surveys must be
completed after the issuance of a Certificate, if granted. See the
response to comment FA4-3.

Threatened and endangered species are discussed in section 4.7
of the EIS. See also the response to comment FA4-37. Invasive
species are discussed in section 4.5.4 of the EIS, and see the
response to comment FA4-9. As stated in section 2.3.1 of the
EIS, Constitution would use a padding machine to ensure that
rocks mixed with subsoil do not damage the pipe. The EI would
be responsible for approving imported soils and verifying that the
soil is certified free of noxious weeds and soil pests (unless
otherwise specified by the landowner) as stated in 2.5.2 of the
EIS.
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Chenango County Department of Public Health stated, “Chenango County at this
time does not regulate, track. or monitor private wells and cannot speak 1o the
potential impact of the pipeline 1o any private water u}'slcmx."m

Broome County Health Department: “It is unknown how many private water
supplies are within (.25 miles of the propesed modified alignment since the
Broome County Health Department does not keep such records. . o

United States Environmental Protection Agency: “[T]his Office does not maintain

a database of private water supply sources.”
With so many government agencies admitting that they do not have sufficient data in their
records to meet NEPA and SEQRA standards, and many of the properties in private control and
inaccessible, it is logistically impossible for FERC, or the Company, to have compiled the
required information on surface and ground water resources that would be impacted if this
project were move Forward.

This lack of public information also applies to endangered species, including where they
are located, and where surveys were and were not conducted. For example, in the NYSDEC s
letter to the Company’s consultants, it was stated:

This report only includes records from the NY Natural Heritage databases. For
most sites, comprehensive field surveys have not been conducted, and we cannot
provide a definitive statement as to the presence or absence of all rare or state-
listed species. This information should not be substituted for onsite surveys that
may be required for environmental impact assessment.'”

However. in direct contradiction to this disclaimer, the Company relied on the data given to it by
government agencies, such as the NYSDEC, to determine what species it would and would not
look for along what routes. In many instances, the time of year that surveys took place were not

appropriate for finding vulnerable species that had not been specifically identified. In addition,

'™ Chenango County Department of Public Health, Letter to AECOM, Draft Resource Report 2, Atachment A_ PDF
281, (May 5, 2013), available at http://elibrary. ferc. gov/idmws/file_listaspPaccession num=20131011-5203

** Broome County Health Department, Letter to AECOM, Draft Resource Report 2, Attachment A, PDF 202, (May
6, 2013), available at hitp://elibrary ferc gov/idmws/file_list.asp?accession num=20131011-5203

#1138 EPA, Letter to AECOM, Draft Resource Report 2, Attachment A, PDF 350, (June 13, 2013), available at
hitp://elibrary ferc.gov/idmws/file_list.asp?accession_num=20131011-5203

'™ Nicolas Conrad, NYSDEC, Letter to AECOM, (Oct. 16, 2012), This letter is included as an attachment 1o the
Hudsonia Report
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downstream impacts were totally ignored. Finally, FERC admits that 24% of the parcels have not

been surveyed at all. and that per e may actually be much higher. In light of the mi

2
data, survey limited to specific species, and lack of access to a substantial number of properties,
the DEIS is incomplete and must be revised once the required surveys have been performed at
the proper times of the vear.

The United States Department of the Interior and Fish and Wildlife Service (“USFWS™)
requested a thorough analysis of all possible altemnatives as a way to avoid impacts on

endangered and threatened species. J

USFWS warned that introduction of invasive species, by
opening up of previously continuous forest areas, would threaten native species. This concern is
particularly acute when outside material is introduced into native habitats, as would be required
along the route as Catskill soils are notoriously rocky, and the pipeline needs to be protected

™ FERC acknowledges that rocks would have to be removed

from sharp objects like stones.
from the existing soil, but does not mention where replacement soil would come from, or how

seeds and root fragments would be removed from it

XVL FERC's cumulative impacts analysis is inherently flawed as it is based on erroneous
assumptions

A cumulative impact analysis that is sufficient for FERC, under NEPA,'™

may not meet
the requirements of other agencies. If this environmental review is to serve as the basis for the
USACE’s 404 permit, then it must meet the standards required under Clean Water Act §

404(b)(1), 40 CFR, Part 230, and 33 CFR § 320.4(a). If it is to serve as the basis for the

NYSDEC's 401 water quality certificate and permits, then it must also comply with SEQRA.

The current DEIS falls short on all fronts, for it does not even meet the basic NEPA definition:

Cumulative impact is the impact on the environment which results from the
incremental impact of the action when added to other past. present. and
reasonably foreseeable future actions regardless of what agency (Federal or non-
Federal) or person undertakes such other actions. Cumulative impacts can result
from individually minor but collectively significant actions taking place over a

coping Comment (Oct. 5, 2012), available ar
http://elibrary ferc.gov/idmws/file_list. asp?accession num=20121005-5132

M DEIS §§2.31,4.222
92 40 CFR § 1508.7(2014)

C0O42-40

See the responses to comments CO42-23, CO42-24, and CO42-
29 regarding agency permitting. The definition of cumulative
impacts is noted. See the response to comment FA4-46 regarding
the Leatherstocking Gas Company. See the responses to
comments FA4-45 and CO26-10 regarding development of the
Marcellus Shale and our updates to the cumulative impacts
section of the EIS. See the response to comment CO26-7
regarding the capacity of the Constitution pipeline and its ability
to serve as a major conduit for natural gas supplies developed in
New York. See the response to comments LA7-5 and CO42-7
regarding the purpose and need for the proposed projects.
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period of time.
Nowhere in the current DEIS are incremental impacts assessed, as they must be. FERC touts
Leatherstocking’s taps 1o deliver gas locally as a justification of the need for the project, but
totally ignores the impacts of the construction of a local distribution system. Nor does it consider
the induced development from the availability of this new source of energy. It also ignores the
shale gas extraction that is likely to follow in the wake of this pipeline, especially given the
EPA’s new green completion rule.'*® NYSDEC is also likely to require connecting to a pipeline
prior to the completion of a well.

In addition to possibly enhancing the completion by preventing formation
damage, having a pipeline in place when a well is initially flowed would reduce
the amount of gas flared to the aimosphere during initial recovery operations. This
type of completion with limited or no flaring is referred to as a reduced emissions
completion (REC). "

‘These rules would encourage hydraulic fracturing well pads to be built close to existing pipelines
as costs would be lower. Once reserves are proved, the drilling would spread to areas further
away.

FERC tries to dismiss the need to study these impacts by stating New York State has a
moratorium, and would regulate gas dnilling. This is a misunderstanding of both the current
status in New York, and of FERCs requirements as lead agency. Gas drilling is allowed in New
York State, and could be expanded dramatically at any moment. In addition, as pointed out
above, NEPA. and other laws, require that it be studied. Leatherstocking has also argued that its
local distribution networks are outside the scope of this environmental review, and that future
impacts would be regulated by the New York State Public Service Commission.'™ To make that
claim. Leatherstocking ignores the cumulative impact requirements of NEPA, which demand an

t of the “n bly for ble™ activity in this environmental review. Local

190 Raren Borman, EPA Delays Hydraulic Fracturing Green Completion Rule Until 2015, RIGZONE (April 18,
2012), available at hitp:/'www_rigzone.com/mews/article asp®a_id=117050.

Y7 DEC, Revised Drafi Suppl | Generic Env tal Impact Statement on the Oil, Gas and Solution Mining
Regulatory Program, 8-13 (Sept. 2011), available at http//'www dec.ny gov/energy/75370.htm| [hereinafter 2011
Revised Draft SGEIS]

18 Jicon Peabody LLP an behalf of Leatherstocking Gas Company LLC, Answer in Opposition to the Mation for
Extension of Time (March 31, 2014), available at

http://elibrary FERC gov/idmws/file_listasp?accession_num=20140331-5183
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distribution of gas, growth inducement / industrial development. and hydraulic fracturing are not
only reasonably foreseeable. they are explicitly mentioned by the promoters of this project as a
justification for moving forward.'”

Williams, a partner in the Company, is already positioning itself to gather gas in New
York State. In a recent filing with the NY'S Public Service Commission. Williams stated:

Williams ownership of upstream interests in Laser and DMP is a significant part
of Williams broader strategy to develop the gathering and processing
infrastructure required for successful development of the Marcellus Shale in New
York and [‘cmsylvﬂma.w

The Company’s partners have also told thei stors that the proposed project would allow
them to drill for gas along the route in the future. The phrase Williams used in its presentation is
“access to abundant new shale supply sources. ™" Williams also stated that the “Constitution™
Pipeline would give them “Opportunities to serve: .. industrial / petrochemical, LDCs, [and]
202

LNG exports™.” * Therefore. each one of those must be studied as part of the cumulative impact

of the proposed pipeline.

' Joe Mahoney, Pipeline would send gos to Amphenol, towns, DAILY STAR (March 19, 2014), available ar
http:/www.thedailystar. com/localnews/x 1 38 7873940/Pipeline-would-send-gas-to-Amphenol-towns.

**¥ Williams Field Services, Petition for Approval ta NYSPSC, 4 (Feb, 7, 2013), available at
http://documents. dps.ny gov/public/Common/ViewDoc.aspxDocRefld= | 5438TTAE-3417-4535-8864-
BIEABTR498D2}

M Williams, Williams Analyst Day, shde 20 (May 22, 2012), available at http-//www b2i.us/Profiles

v estor/Investor asp?Bzl D-630& from ~dI&TD~ 1 360068 my D=1 36006 &L -1& Validate = 3&] -

wy
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Constitution Pipeline creates new
market access for Marcellus production  wec.pime-

= N PG elmatat i

» Chamat (75} 2t spcabd by WP Casil
e G o 7

- Torget ieurscn cale: Wrch 3773

Key points Wi :

= Prime assets in premier growth markets
= Access to abundant new shale supply sources
= Opportunities 1o serve:

— Power generation

= Industrial/petrochemical

-LDCs

— LNG exports

w3
The NYSDEC recognized the potential impacts of constructing a new transmission line
above two shale gas formations, and asked that the environmental impacis of both local use of
cas, and the extraction of gas along the route, be reviewed. The agency stated that the parameters
deseribed in its revised draft Supplemental Generic Environmental Impact Statemnent be used in
the pipeline’s EIS.

| Tfhe Applicant must evaluate whether the Project would be reasonably available
for supply and distribution for communities along the Project route and whether
the Project could reasonably serve as a collector line for additional supply from
MNew York Marcellus and Utica Shale formations, Since the location of the
proposed Project route has a high potential for development of natural gas
extraction from Marcellus and Utica Shale formations, as indicated in the revised
NYSDEC draft Supplemental Generic Environmental Impact Statement on the

 Williams, I illiams Analyst Day, slide 20 (May 22, 2012), avaidable ar http:/iwew b2ius/Profiles

(MnvestorTnvestor asp? Bzl D=630& from=dl& D= 360068 myTD=136000& L= & Validate=3&[=
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Oil. Gas and Solution Mining Regulatory Program, September 7, 2011, the draft

EIS must evaluate the cumulative environmental impacts associated with these

potential activities.”

NYSDEC s rDSGEIS includes many discussions that need to be incorporated into
FERC’s DEIS. These include, but are not limited to:

The dSGEIS concludes that high-volume hydraulic fracturing operations would
have a significant impact on the environment because such operations have the
potential to draw substantial development o New York. which would result in
unavoidable impacts to habitats (fragmentation, loss of connectivity, degradation,
etc. ). species distributions and populations, and overall natural resource

biodiv v. Habitat loss, conversion, and fragmentation (both short term and
long-term) would result from land grading and clearing. and the construction of

well pads, roads. pipelines, and other infrastructure associated with gas drilling.:""

Gas transmission pipelines of various sizes would necessarily be cut through the
watersheds, often in straight lines and down hills in a manner that can accelerate
and channelize water during precipitation events.”

Habitat loss, conversion, and fragmentation (both short-term and long-term)
would result from land grading and clearing, and the construction of well pads,
roads, pipelines, and other infrastructure associated with gas drilling.””

Well pads in Pennsylvania occupy 3.1 acres on average while the associated
infrastructure (roads, water impoundments, pipelines) takes up an additional 5.7
acres. or a total of nearly 9 acres per well pad (Figure 6.5

Invasive species may be transported with the fresh water withdrawn for. but not
used for drilling or hydraulic fracturing. Invasive species may potentially be
transferred to a new area or watershed if unused water containing such species is
later discharged at another location. Other potential mechanisms for the possible
transfer of invasive aquatic species may include trucks, hoses, pipelines and other
equipment used for water withdrawal and transport, ™

™ Patricia Desnoyers, NYSDEC, Preliminary Comments (July 17, 2013), available ai
http://elibrary FERC gov/idmws/file_list.asp?accession num=20130717-529¢

%2011 Revised Draft SGEIS at ES - 14.
1. at 6-50

" 1d at 6-68,

" 1d at6-76.
™ Id. at 6-88,
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[LJarge contiguous forest patches are especially valuable because they sustain
widc—run%ing forest species, and provide more habitat for forest interior
e
species.”
Property values could also be affected by the impacts associated with developing
2
natural gas resourc H

The potential for visual impacts from other new landscape features associated
with the horizontal drilling and hydraulic fracturing process, such as
interconnections with natural gas pipelines. was also considered in the STCs
Marcellus Tourism Study (Rumbach 2011). This study suggested that potential
impacts from the ereation of new pipeline-rights-of-way might result in changes
in vegetation patterns, primarily through the creation of new and visible corridors,
particularly where forest would be removed. In addition, the study considered the
potential for cumulative visual impacts of multiple well sites and associated off-
site facilities across a relatively large area such as the STC region (which is
comprised of Steuben, Schuyler, and Chemung counties). The overall conclusion
of the STCs Marcellus Tourism Study was that cumulative visual impacts of
multiple well sites and their associated off-site facilities may result from the
creation of an industrial landscape that is not compatible with the current scenic
qualities that are recognized for the $TC region (Rumbach 2011) 7"

A number of local residents and groups have also called for a review of a full build out of
hydraulic fracturing, including the need for compressor stations along the proposed pipeline. ™"
These studies are missing, and must be included in a revised DEIS.

Finally. as discussed in the report on the need for the project. constraints within the
24 o
I

pipeline system inhibit the ability to transport gas to either New England or New York City
those locations are, in fact, the target markets, then the impacis of building new pipelines to carry
gas 1o the southeast and northeast from Wright, NY must be included in this environmental

review. An example of one such project is the recently announced Tennessee Gas Pipeline

#92011 Revised Draft SGEIS at 6-91
" 1d ar6-251
B11d st 6-282-283

3 Center for Sustainable Rural Communities, Comment (March 20, 2014), available ar
http:/felibrary FERC gov/idmws/file_list.asp?accession_num=20140320-5046; John Miglietta, Comment (March 24,
2014), available at hitp:/felibrary FERC gov/idmws/Tile list.aspTaccession_num=20140324-5024, Thomas Gorman,
Comment (March 27, 2014), available at hitp://elibrary FERC gov/idmws/file_list.asp?aceession_ num=20140327-
5016; Otsego 2000, Comments (April 4, 2014), available at

http://elibrary FERC gov/idmws/file_list asp?accession_num=20140404-5164

14

Anne Marie Garti, Report on the Need for the Proposed Constitution Pipeline (April 7, 2014), available at
hitp:/felibrary FERC gov/idmwsifile_list asp?accession_num=20140407-5237,
http://elibrary FERC gov/idmws/file list.asp?accession num=20140407-5252
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Northeast Expansion Project.”™

Atlantic
Canada
Northeast Expansion Project
e i, /i
Marcellus of
and Utica

XVIL. FERC's Analysis of Alternatives is Arbitrary and Capricious

NEPA’s analysis of alternative is considered the “heart of the environmental impact
statement™ and “should present the environmental impacts of the proposal and the alternatives in
comparative form, thus sharply defining the issues and providing a clear basis for choice among
options by the decisionmaker and the public. . 2 FERC s also mandated to: (1) “Rigorously
explore and objeetively evaluate all reasonable alternatives. . . and (2) “Devote substantial
treatment to each alternative considered in detail including the proposed action so that
reviewers may evaluate their comparative merits ™" FERC fails to take a “hard look™ at
legitimate altematives and does not provide a reasoned elaboration for rejecting the alternatives

that were not considered in the DEIS™"®

' Northeast Expansion Project Open Season, KINDER MoRcAN, available at
hitp:/www kindermongan. co i gas_pipeli y .

4940 CER. § 1502.14 (2014),

M7 1. gt §5 1502.14¢a), (b)
% 4d, at §§ 1502.14(c).

CO42-41

A description of unmet need for natural gas in the region is
discussed in section 3.1 of the EIS. Section 3.1 of the EIS also
indicates that if the no-action alternative were selected, then a
combination of other energy sources would have to be used to
meet customer demand potentially including “other fossil fuels
and renewable energy.” Renewable energy sources are discussed
in section 3.1.2.3 of the EIS.

The FERC staff reviews applications for interstate natural gas
pipeline projects in accordance with an applicant’s stated
objective(s) in order to disclose the environmental impacts of a
proposal to inform the decisionmakers and, in accordance with
NEPA, evaluate reasonable alternatives to a project. However,
the FERC as a matter of policy and in accordance with the
Natural Gas Act and other governing regulations does not direct
the development of the gas industry’s infrastructure regionally or
on a project-by-project basis. As such, the FERC staff’s
evaluation of reasonable alternatives does not include setting
project objectives, determining what an applicant’s objective
“should” be, nor does it include redefining the objectives of a
Project. This does not mean that the FERC staff cannot
recommend a modification to a project or a different routing
option; however, the FERC staff’s review is based on ensuring
that any modifications or alternatives it recommends in the EIS
would meet the applicant’s stated objective(s). The
Commissioners at the FERC ultimately have the authority to
evaluate the merits of a project’s objective and either approve the
proposal, with or without modification, or decide to not approve
the Project. Alternative originating or delivery points that do not
meet the Project’s objectives would not be viable. Should the
Commission decide that a project is not in the public convenience
and necessity, it would deny the project (in effect, selecting the
no-action alternative) versus designing or recommending a new
project with different objectives.

A discussion of alternative M, including the possible routing the
pipeline within the median of I-88 was provided in section
3.4.1.2 of the draft EIS. System and collocated alternatives
(sections 3.2, 3.3, and 3.4) are discussed in adequate detail within
the EIS.
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FERC’s no action alternative starts with the assumption that more gas is needed, but
provides neither current market data of that need. nor proof that the gas would. in fact, be
transported to New York City or New Englmd.jID Nor does FERC discuss the recent expansion
of gas pipelines to those target markets, even though its own eLibrary is the largest and most
comprehensive source of that information.” Instead, FERC’s analysis of alternatives reinforces
its reputation as a promoter of natural gas. For example. nowhere in its discussion of “non gas
alternatives™ does FERC consider a combination of supplies and solutions, such as conservation
and a mix of renewables.” Instead, each alternative is individually compared 1o the amount of
gas that would be delivered in this pipe. As noted above, FERC compares the impacts of
producing other forms of energy to the impacts of delivering gas that has already been produced.
which is contrary to NEPA's requirements. Also, even though the gas is supposed 1o be
consumed in New York City and New England, the possibilities of rooftop solar panels,
geothermal. biomass, or other options for energy generation in or near those urban areas are not
considered. Finally. when FERC discusses the Atlantic Offshore Wind Energy Consortium, a
wind project that could compete with fracked gas. it brushes it of " as mere speculation.

FERC also assumes that the project must start in Susquehanna County, Pennsylvania, and

21

end in Wright, NY. calling those points “crucial” to the analysis.”™ Nowhere in the DEIS is this

justified. Reasonable options are dismissed with conclusory statements, simply declaring that
such options are infeasible. Two examples are FERC s dismissal of placing the proposed
pipeline in the median of I-88, or collocating it with existing interstate gas pipelines that run
towards New York City. For the system alternatives that are studied, no detailed side-by-side
comparisons are made, as required under NEPA. For all of these reasons, FERC must revise the
DEIS with supporting documentation, the study of additional alternatives, and detailed

comparisons.

e

Anne Marie Garti, Report on the Need for the Proposed Constitution Pipeline (April 7, 2014), available at
hitp://elibrary FERC gov/idmws/file_list.asp?accession_num=20140407-5237,
hitp:/ielibrary FERC gov/idmws/file_list aspTaccession_num=201140407-

014 at 19-22
™ DEISat § 3.1
Hrd at3-13
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XVIIL FERC's DEIS Fails to Respond to Substantive Comments Made by Agencies, STP
and the Public

A number of federal agencies made substantive comments during the prefiling and filing
phases of this project that have been ignored by FERC. For example, the USEPA asked for “[a]
full discussion of the purpose and need of the proposed project. quantifying energy demand and
the need for such facilities in the region™, but such information cannot be found in FERCs
DEIS.** The USACE requested “an evaluation of the probable and cumulative impacts on the
public interest”, but information needed for its twenty-factor test has not been included. ™
USFWS stated, “water quality data should be collected so that potential impacts can be
determined, and also to serve as baseline data to compare with post construction conditions
should unespected adverse impacts oceur,™ This data collection did not take place.

Pages upon thousands of pages of scoping and other comments have been totally ignored
by FERC, Following is a list of issues STP requested be studied in its comments on the scope of

work. Each one of them was to be reviewed for direct. indirect, and cumulative impacts

A. FERC failed to conduct a full impact analysis on the reasonably foreseeable
development of natural gas development in New York State.

The specific requests from STP that have been ignored include:
* Inclusion of impacts from a complete build-out of gas drilling wells;
» Complete analysis of whether a real need for gas exists in the northeast market:
& Impacts on the surrounding area based on the establishment of heavy industry ™

B. FERC failed to include a robust analysis of the need for the project.

8 USEPA, Scoping Comment (Oct. 16, 2012), available at
http://clibrary FERC gov/idmws/file_list.aspTaccession_ num=20121016-003%

woping Comment (Oct. 9,
ERC gov/idmws/file L

012), available at
Taccession_num=20121009-5285

coping Comment (Oct. 5, 2012), available at
fere pov/idmws/file_list asp?accession_num=20131005-5132

BESTR, Scoping comments, 6-8 (Ol
http://elibrary. ferc gov/idmws/file_list

12), available at
acoession_num=20121009-5263,

S

P

C0O42-42

CO42-43

Purpose and need are discussed in section 1.1 of the EIS. A
description of unmet need for natural gas in the region is
discussed in section 3.1 of the EIS. The EIS contains an
evaluation of the probable and cumulative impacts of the
proposed projects, including the 20 factors listed by the COE in
its 2012 letter where applicable. See the response to comment
C042-20.

Given that waterbodies would be crossed with either dry or
trenchless construction methods, adverse impacts on water
quality are not anticipated as discussed in section 4.3.3 and we
conclude that pre-construction testing of surface waters is not
necessary.

See the responses to comments FA4-45 and CO41-23.

See the response to comments LA7-5,C042-7, and CO42-42. An
analysis of the recoverable reserves of natural gas in the
Marcellus Shale, the holdings of Cabot Oil and Gas and
Southwestern Energy, and projected regional supply of natural
gas are beyond the scope of this EIS.
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CO42-44

CO42-45

CO42-46
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Kimberly D. Bose, Secretary, FERC

Jodi M. McDonald, Chief, Regulatory Branch, New York District, US Army Corps of Engineers
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For this project to go forward, FERC must show the public need for the construction of
the project. STP requested that FERC analyze the recoverable reserves in Pennsylvania and New
York: the holdings of Cabot Oil and Gas and Southwest Energy in the project area: total demand
of natural gas in the northeast: projected retail demand of natural gas in the northeast: projected

supply of natural gas for the northeast, as well as many other fa ctors.

C. FERC failed to include a legal analysis of the use of eminent domain.

FERC states that the pipeline would serve markets in New York City and New England.

but the existing pipelines are congested, and Iroquois has announced plans to reverse the flow of

gas in its pipe to Canada. Since FERC lacks the authority to certify an interstate pipeline for

23

export. a legal analysis of the use of eminent domain is required.

D. FERC failed to study collocation on routes that lead to the purported marker.

FERC regulations require the use of existing easements as a way to avoid forested areas,
steep slopes. and places with scenic, historic. wildlife. and recreational value. FERC is not

following its own rules in this DEIS. ™

E. FERC failed to discuss impacts from the initial compressor station.

Compressor stations are required 1o move gas through a 124-mile long high-pressure
pipeline, vet none is being studied at the start of the proposed project. The impacts of the

30

Williams Central Compressor Station must be included in the DEIS.

F. FERC failed to provide an integrated environmental review.

STP requested an integrated analysis of environmental impacts, which has not been

7 STP, Scoping comments, 9-11 (Oct. 9, 2012), available at
hitp: felibrary ferc gov/idmws/file_list aspPaccession_num=20121009-5263

dat11-14
2 1dat 14-17
Midatls

CO42-44

CO42-45

C0O42-46

CO42-47

See the responses to comments CO26-18 and CO42-34. We
disagree that a legal analysis of the use of eminent domain is
required to be included in the EIS.

System and collocated alternatives (sections 3.2, 3.3, and 3.4) are
discussed in adequate detail within the EIS. See also the
response to comment CO2-1.

See the response to comment CO41-29.

See the responses to comments FA1-1 and CO42-23.
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C042-49

CO42-50
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provided in the DE1S.*"!

G. FERC failed to consider impacts on fiture uses of resources.

STP requested that the integration of surface and ground water, and future uses of

resources, such as springs and aquifers, be taken into account. The DEIS treats surface and

: : ek ¥
groundwater as distinet, and only considers current uses,

H. FERC failed 1o take a holistic look at ecosystems.

FERC describes the impacts to a few individual species in the DEIS, but failed to

: ] - 3
properly analyze how impacts might effect ecosystems as a whole,™

1. FERC failed o consider the socic-economic costs lo communities.

The proposed pipeline would impact entire communities, not just individual landowners.
While FERC mentions the economic benefits. it does not adequately review the negative
consequences, such as shifting of land use pattemns, inability of homeowners to obtain insurance

policies or mortgages, decreased tax assessments, damaged roads, and the loss of residents and
M

businesses that desire or depend on a clean, non-industrial setting,

1. FERC failed to perform a study of land use patterns and laws.

STP requested an analysis of land use patterns within {ifty miles of the proposed pipeline.

but the data has not been compiled even though the Company corresponded with all of the

affected town and county planning boards. ™ An EIS is supposed to “discuss any inconsistency
i s . 2l y -

of a proposed action with any approved State or local plan and laws.”" This DEIS is deficient

for failing to do so.

=1 ST, Scoping Comments, 2 (Nov. 9, 2012), available at
http://elibrary FERC gov/idmws/file_list.asp?accession_num=20121109-5196

B2 p7a12-3
I ar3-4
M4 at4-5
5 0d at s

6 40 CFR 1506.2(d) (2014)

CO42-48

C0O42-49

C042-50

CO42-51

Groundwater and surface water resources (and wetlands) are
discussed in separate sub-sections for organizational purposes,
but we recognize the potential for their interconnection and
assessment of the resources occurs throughout the EIS, including
how upland erosion control is important to the protection of
water resources. The discussion regarding the Clinton Street
Ballpark Aquifer in section 4.3.2.1 of the EIS, which includes
surface water and groundwater interaction, has been revised.

The proposed projects’ impacts on ecosystem relationships, the
network between and among living organisms and the non-living
components of their environment, are discussed in the EIS. An
example includes the relationships of wildlife to their habitats
(sections 4.5, 4.6, and 4.7 of the EIS).

Land use is discussed in section 4.8 of the EIS. Insurance,
mortgages, and property values are discussed in section 4.9 of the
EIS, and this section has been updated with additional
information. FERC staff engaged in independent research
regarding insurance and mortgage issues raised during scoping
(see section 4.9 of the EIS). As stated in section 4.9.4.1 of the
EIS, Constitution would repair any roads damaged by the project.
See the response to comment CO41-23 regarding the potential for
induced development of heavy industry. .

Section 4.8 of the EIS describes potential impacts on lands
owned or managed by federal, state, or local agencies, planned
developments, and compliance with special governmental
programs such as the Conservation Reserve Enhancement
Program, Clean and Green Program, and New York designated
480 and 480a Real Property Tax eligible lands.
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K. FERC failed to study the costs and impacts of providing gas service to the area.

STP requested a study of the costs and impacts of establishing infrastructure necessary
for local distribution of gas, but FERC did not provide such data.””’

L. FERC failed to perform an adequate historic and cultural resources review

The DEIS does not present sufficient historical information or offer methods of
preserving historic and archacological artifacts that may be located beneath the surface of the

earth.2¢

M. FERC failed 1o generate images, or otherwise depict the impact on viewsheds.

The proposed pipeline would pass up. down and across large tracts of pristine forests.
The DEIS does not include renderings. or geographic information system data. to show the

! . pc ]
IMPACEs Of VIEWs.

N. FERC failed 1o discuss the exportation of gas to Canada,

Huge investments are currently being made to export shale gas from the United States to
Canada. Even though STP requested that FERC study this, thei
the DEIS. Th

is not a single mention of it in

is particularly troubling, as the Iroquois pipeline has already announced plans to

export the gas it receives from the proposed “Constitution™ pipeline to Canada.™*

0. FERC failed to consider whether the new intrastate pipelines conld supply local gas
in place of constructing a new pipeline.
FERC includes Leatherstocking's business plans in the DEIS, but does not analyze
alternative ways for towns 1o get gas service. Those alternatives must be added to the revised

DEIS. ™

=7 TP, Scoping Comments, & (Nov. 9, 2012), available at
http://elibrary FERC gov/Admws/file_list asp?accession_ num=20121108-5196

P 1d
1 a7
g
W

CO42-52

CO42-53

CO42-54

CO42-55

CO42-56

See the response to comments FA4-44 and FA4-46.

Cultural and historical resources are discussed in section 4.10 of
the EIS. Some sensitive cultural resources information is not
disclosed to the public in order protect those resources from
vandalism. This information has been analyzed by, and is on
record with the Commission as privileged and confidential
information.

Potential visual impacts, including scenic byways, are discussed
and described in section 4.8.6 of the EIS.

See the response to comments LA7-5 and CO26-18.

See the response CO42-41. The FERC does not direct the
development of the gas industry’s infrastructure regionally, on a
project-by-project basis, or at the local distribution level. While
the delivery of natural gas to local users is possible through other
means, such as an alternative supply pipeline and another local
distribution company (other than Leatherstocking Gas Company)
or by truck delivery of compressed natural gas, we are not aware
of any such plans and conclude that such options are not
reasonably foreseeable or practical alternatives at this time.
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IXX. Conclusion

The DEIS on the proposed “Constitution™ Pipeline fails to provide required information,
documents and analyses, is unacceptably generic, filled with bias and unwarranted assumptions,
and does not take the requisite hard look required under NEPA. Proceeding to a final EIS,
without issuing a revised draft EIS would be the very definition of arbitrary and capricious
behavior, as FERC has stated in countless locations throughout the DEIS that it needs to review
material that is missing in this version before construction can begin. Government agencies,

municipalities, and the public must be afforded the same opportunity as the lead ageney.

Respect flly submitted,

Daniel E. Estrin Anne Marie Gaiti, Esq.

Supervising Amtorney Legal Volunteer

Js/ Jonathan Panico

Legal Intern

CO42-57

See the responses to comments FA1-1.
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CO42-38

Exhibit 1

Missing Documents

CO42-58

See the responses to comments FA1-1 and FA4-3. The Pace
Environmental Law Litigation Clinic, Inc.’s comment letter was
filed (corrected version) on April 8, 2014. Constitution filed
supplemental information on February 7, March 14 and 26, April
7, May 6, and June 3 and 19, 2014 that was not included in the
draft EIS. We have also developed new information for the final
EIS independent of the Applicants. We have reviewed and
incorporated this new information where appropriate and
conclude that we have adequate information to proceed with
issuance of the final EIS.
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FERC admitted in the DEIS that the following ma:

still needs to be completed.

L Executive Summary

A. Geology and Soils

“The primary effect of construction ... would be disturbances to steep topographic features. ™ [3]
“A well-defined landslide feature was identified ..., for which Constitution intends to perform

a formal slope stability analysis.” (Not done.) [3]

“geotechnical feasibility studies . . . we have not received the results of all of the investigations.™ [3]

B. Groundwater, Waterbody Crossings, Water Use, and Wetlands

*Constitwtion has not, however, completed identifying water wells and springs within 150 feet of the
proposed pipeline and contractor yards.” Recommend — do it before construction. [4]

Describe impacts to waterbodies impacted by construction - not by crossing. (Not done.) [4]
Fill wetlands for roads, FERC wants justification. (Not done.) [3]
C. Vegetation, Wildlife, Fisheries, and Federally Listed and State-Sensitive Species.

“ ing that Constitution develop an Upland Forest Mitigation Plan” (Not done.) [3]

3 bald eagle nests. 2 within half a mile of blasting. [5]
“We are rec. ling that C; itution . . . develop mitigation for nests that may be close o arcas
requiring blasting, and finalize a bald cagle mitigation plan.” (Not done.) [5]

Water withdrawals. Need 22.7 million gallons for hydrostatic testing.  [5]
Unknown if need permit from NYS DEC. When, where, how much not specified. [5]

D). Land Use and Visual Resources
“more accurately classify currently unsurveved structures™ (Not done.) [7)]

E. Cultural Resources

“[Wle are ling that the Appli not begin construction until any additional required surveys
are completed, survey reports and treatment plans (if necessary) have been reviewed by the appropriate
parties, and we provide written notification 1o proceed.” [%]

F. MAJOR CONCLUSIONS
list: FERC will complete ESA and Section 106 of NHPA later. (Not done.)
CP has to develop forest and migratory bird mitigation plan. (Not done.)

Missing Documents 1
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cont'd

I Section 1. Introduction

1.2 Purpose and Scope of EIS
Surveys: surveyed 534 of 707 = 76% of parcels = 94 miles (of 124).
30 miles = 24%. (Not done.)

III.  Section 2. Project Description

2.4 Construction Schedule. [2-28] In service date of March 2015
No construction schedule included

IV. Section 4 Environmental Analysis

A. 4.1.1.2 Geotechnical Investigations for the Trenchless Crossings

“Studies for the remaining nine sites are either on-going or not started due to lack of site access.”

TABLE 4.1.1-3 specifies location and status
FERC recommends they be done prior to construction. (not part of DEIS)

B. 4.1.3.4 Landslides

TABLE 4.1.3-2

Identified Measures for Steep Slopes Associated with the Constitution Pipeline Project
Partial access at 3 locations; no access at 4™ location

An area with high potential for landslide activity — formal slope stability study not completed.

C. 4.3.1.5 Water Supply Wells and Springs
“However, Constitution has not completed identifying water wells and springs within 150 feet of
construction workspaces in Pennsylvania due to changes in Constitution’s proposed route,”

D. 4.3.2 Aboveground Facilities and Contractor Yards
“As of issuance of this draft EIS. Constitution has surveved three of the six contractor vards for
water wells,”

E. 4.3.2.1 Groundwater General Impact and Mitigation

Blasting, “Constitution has committed to contacting affected landowners again regarding the
location of any wells or springs just prior to the start of construction so that a comprehensive list
of these features can be compiled.”

F. 4.3.3.1 Existing Surface Water Resources
Used desktop sources where access was denied.

G. Pipeline Facilities. NY. “In addition to these 207 waterbodies, another 40 are within
the construction right-of-way, but not crossed by the trenchline directly.™

Missing Documents 2
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cont'd

H. Aboveground Facilities and Contractor Yards
Surveys and designs not completed,

1. Access Roads
Site specific plans for crossing waterbodies. justification of fill, and agency consultations not
completed,

J. 4.3.3.5 Waterbody Construction Procedures
Dry Crossing Method and Trenchless Crossing Methods include cross references 1o
2.3.2.2 Waterbody Crossings The status is incomplete for all entries in table.

K. Waterbodies Within Workspaces - no info on waterbodies impacted in construction ROW

L. Hydrostatic Testing and Dust Control — no permit applications have been filed with NYS
DEC, DRBC. SRBC. No information on the location of withdrawals, time of year, or quantity of
withdrawal per stream location.

M. 4.3.3.6 General Impacts and Mitigation
HDD Crossings — geotechnical investigations not done. (§4.1)
Access Roads - insufficient detail of waterbody crossings and filling in of waterbodies

N. 4.4.1 Existing Wetland Resources
where survey access was denied, they used desktop maps to determine the location of wetlands

0. 4.4.1.3 Contractor Yards - surveys for 3 of 6 contractor vards not done.
P. 4.4.1.4 Access Roads - FERC wants justification for permanently filling wetlands. Not done,

Q. 4.4.2 Wetland Construction Procedures — what they are going to do where is not specified.
They Il decide in the field at the time of construction

R. 4.4.5 Compensatory Mitigation — The wetland mitigation plan is based on an assessment,
because 30 miles of the route hasn’t been surveyed yet. The NY mutigation plan is under review.

S. 4.5.1 Existing Vegetation Conditions — Access Roads

“Prior (o the end of the drafi EIS comment period, Constitution should file a description of its proposed
access roads leading to the two proposed meter stations; maps depicting the access roads: tabulated
impacts on vegetation types; and any proposed impact avoidance, minimization, or mitigation measures.”

T. 4.5.3 Interior Forest Habitat

“Prior to the end of the drafl EIS comment period, Constitution should file with the Secretary a draft
Upland Forest Mitigation Plan developed in consultation with the FWS, the NYSDEC, the PADCNR, and
the Pennsylvania Game Commission, The draft plan should also include a discussion of migratory birds,
including specific locations and mitigation (such as, but not limited to, further reducing the construction
right-of-way width, replanting temporary workspaces, and reducing the maintenance clearing width of the
permanent maintained right-of-way). The proposed clearing activities outside of agency-recommended
clearing windows should also be addressed in relation to migratory birds ™

Missing Documents 3
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cont'd

U, 4.5.4 Noxious Weeds and Other Invasive Plant Species
Invasive plant surveys not completed. Access denied.

V. 4.6.1.2 Sensitive or Managed Wildlife Habitats
Cannonsville/Stearn Mill Area IBA
Upland Forest Mitigation Plan is not done. Should address impacts to migratory birds.

W. 4.6.1.3 Migratory Birds
Upland Forest Mitigation Plan is not done. FERC says it should address impacts to migratory
birds for “the proposed limited tree clearing outside of the recommended window.™

X. 4.7.3 Bald Eagles @@ 4-100

No information regarding whether the third identified eagle’s nest is occupied. Need to develop a
mitigation plan for the impacts on eagles during blasting. Must re-survey entire route and modify
for new nests (proposed for early 2014)

Y. Bats @ 4-102
Require a mitigation plan for impacts on endangered bat species,

Z. Timber Rattlesnake (@ 4-103
Requires a mitigation plan for impacts on timber rattlesnake habitat,

AA. 4811 Access Road @ 4-109
Undetermined impacts from proposed construction of access roads to meter stations and cathotic
protection.

BB.  4.8.1.5 Access Road Crossings i@ 4-114
Information is required on the permanent fill that will be applied for access road crossings in-
stream.

CC. 4.8.1.3 Unsurveyed Structures (@ 4-118

I'welve unsurveyed buildings exist on properties the Company has not gained aceess to. The
buildings will be impacted by the pipeline. Additionally, a confirmation is need on the distance
and location of the subdivision at MP 99.3 with a site specific plan.

DD.  4.8.3.2 Subdivision Plan @ 4-120
A residential crossing plan is required for the proposed subdivision at MD 121.5.

EE. 4.8.4.2 Organic Farm Lands i@4-125/126
The Company should revise its Organic Farm Protection Plan to include the required use of

organic straw/hay for mulch in certified organic agricultural land.

Constitution should file an impact mitigation plan for specialty crops in coordination with the
land owner when possible.

Missing Documents 4
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cont'd

FF. 4.8.4.3 Special use Lands @ 4130
Mitigation measures designed to ensure the pipeline and access road PAR 73a do not conflict
with or hinder the Technical Education School’s current or future curriculum activities.

GG 4.9.4.1 Construction Across and Within Roadways and Railways @ 4-141

Consult with NYSDOT and FHW A regarding impacts on the upgrade to NY Rt 17. Develop
mitigation measures and file the results of the consultation and the measures prior to the end of
the EIS comment period.

HH.
Should file reports describing any pipeline-related complaints concerning landowner’s
homeowner insurance policy and identify how Constitution will coordinate with the afTected
party to mitigate impacts associated with the complaints.

II. 4.10.1.3 Archeological Sites @ 4-153

The Company has not completed surveys for historic aboveground resources for 10 parcels for

which access has not been granted.

JIL o 4.10.4 General Impacts and Mitigation (@ 4-156

The Company should not begin implementation of any treatment plans: construction of facilities:

or use of staging, storage. or temporary work areas and new or to-be improved access roads
UNTIL:

1. Constitution files with the Secretary outstanding cultural resource surveys and evaluation
reports with any necessary treatment plans and PHMC and OPRHP’s comments as
appropriate.

2. Constitution provides doe tion that it has provided cultural resource reports to the
Native American Tribes that requested them

3. The ACHP is provided an opportunity to comment on the undertaking if historic
properties will be adversely impacted

4. FERC reviews and the Director of OEP approves all cultural resource survey reports and
natifies the Company in writing that mitigation plans may be implemented or
construction may proceed.

KK. 4.11.1.2 Prevention of Significant Deterioration — Air Quality @ 4-166

Prior to construction, CP must submit a Construction Emission Plan identifying how they will
track construction schedules and ensure NOx emissions remain in the General Conformity
applicability threshold.

LL.  4.11.2.3 Noise Level Impacts and Mitigation @ 4-183

Should file for the review and approval from the Director of the OEP a plan detailing the
additional noise mitigation measures that will be used to ensure that the noise levels at HDD#4
do not exceed 55dBA or increase over ambient conditions greater than 10 dB at NSA #1.

MM. 4.11.2.3 Noise Level Impacts and Mitigation @ 4-187

File a noise survey with the Secretary about the units at the Wright Compressor Station while
operating at full horsepower load.

Missing Documents 5
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CO42-59

Exhibit 2

Deficiencies in
Constitution Pipeline
Company’s Responses
to Agency Requests

Docket Nos. PF12-9. CP13-499

C0O42-59

The need for and types of information that is needed evolves over
the course of a project as prior issues may remain or become
resolved or obsolete and new issues may emerge. Other federal
or state agencies may also request specific information that is
needed for their permitting reviews, but that may not be
necessarily needed for the NEPA review. See the response to
comment CO42-18. We are in receipt of current comments from
the NYSDEC, the COE, and other agencies regarding the draft
EIS. These current comments are addressed above. See the
response to comment CO42-20 regarding the COE’s involvement
in the project and in development of the EIS.
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cont'd

PACE ENVIRONMENTAL LITIGATION CLINIC, INC.
PACE UNIVERSITY SCHOOL OF LAW
78 NORTH BROADWAY
WHITE PLAINS, NEW YORK 10603
PHONE: 914,422 4343
FAX 9144224437

SUPERVISING ATTORNEYS ADMINISTRATORS

COPLAN MARY BETH POSTMAN
I ESTRIN JENNIFER RUHLE
ROBERT F. KENNEDY, JR.

December 16, 2013

Kimberly D. Bose, Secretary
Federal Energy Regulatory Commission
888 First Street NE, Room 1A
Washington, DC 20426
Re:  Deficiencies in Constitution Pipeline Company’s
Agency Requests, Docket Nos. PF12-9, CP13-499

R,

to

Dear Secretary Bose:

The Pace Environmental Litigation Clinic (“PELC™) represents Stop the Pipeline
(“STP™), an association of citizens affected by the proposed Constitution pipeline. STP's goals
are to preserve and enhance the rural heritage and pristine environment of central New York
State, and north central Pennsylvania, by ensuring the purity of its air, water, and soil. the health
of its inhabitamis, the resilience of its ecosystems. and the capacity of the area 1o be self*
sustaining.  8TP is associated with over 1000 citizens who would be affected by the proposed
pipeline.  STP members, together with other members of the public, submitted over 1000
comments to FERC's docket between May 2012 and July 2013. Hundreds of STP's members
also intervened during July 2013, Since then thousands of pages have been filed. and we write
now to comment on the Constitution Pipeline Company’s responses to FERC’s recent requests
for information.

L INTRODUCTION

The Constitution Pipeline Company, LLC (the “Company™ or the “Applicant™) is
proposing 1o construct and operate a 30-inch diameter, 124-mile long natural gas transi
line that would run from Susquehanna County, Pennsylvania. through Broome, Chenango,
Delaware and Schoharie Counties, New York. The Company submitted two draft resource
reports on May 21, 2012, and a complete set on February 22, 2013, in docket number PF12-9. It
filed its application for a certificate of public convenience and necessity on June 13, 2013, along
with a new set of draft resource reports, in docket number CP13-499.

SS101
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Kimberly D. Bose, Secretary, FERC
December 16, 2013
Page 2 of 24

The Federal Energy Regulatory Commission (“FERC™) is designated as lead agency for
the environmental review of new inferstate gas transmission lines, but relies on the applicant to
obtain enough information to develop an Environmental Impact Statement (*EIS™) for the
project, and to take a “hard look™ at its environmental impacts. FERC has requested additional
information from the Company on three separate occasions, which it needs in order to complete
its draft EIS. Once FERC finalizes the EIS, other agencies may rely on the document to decide
whether to grant and/or how to condition other permits required for the project. Some of these
agencies have also commented and requested information from the Company in order 1o obtain
adequate information to make determinations with respect to their respective permits.

In this commem. PELC will analyze the Company’s response to Request No. 1 of
FERC's 40-page request for more information (“EIR™)." In Request No. 1, FERC asked the
Company 1o respond to all of the agencies” comments. PELC is limiting its analysis 1o the
comments made by only two agencies: the United States Army Corps of Engineers (“USACE™)
and the New York State Department of Environmental Conservation ("NYSDEC™). PELC
found a wide range of problems with the Company’s responses—or lack thereof—to the
comments submitted by USACE and NYSDEC. These problems include, but are not limited to:
1) a complete failure to even acknowledge many agency comments; and 2) inadequate responses
to many of the other agency requests. While the scope of this comment is limited to problems
with the Company’s responses to USACE and NYSDEC, it is almost certain that similar issues
permeate the Company’s so-called “responses” to other agencies’ comments, and to FERC's
own requests for information found in the remaining 40 pages of the August 29, 2013 EIR.

In conducting this analysis, PELC scrutinized the Company’s Agency Data Request
Response Tracking Table, which is contained in Appendix A of the Company’s November 11,
2013 submission (the “Current Tracking Table™.® The Company had submitted an carlier
Agency Data Request Response Tracking Table as part of its July 24, 2013 submission (the
“Superseded Tracking '!‘.‘lblc"jl.3 For all intents and purposes. the Company has represented that
the Current Tracking Table, submitted on November 11, 2013, supersedes all of the tracking
tables filed prior to that date as the Current Tracking Table includes a column indicating the
specific dates the responses were made to FERC. In other words, the Curremt Tracking Table is
the final version available to the public.

! Kevin Bowman, Environmental Information Request for the Constitution Pipeline and Wright
Interconnect Projects (Aug. 29, 2013), available at
http://elibrary.ferc.gov/idmws/common/OpenNat.asp?filelD=13340013 [hereinafter FERC Request No.
1]

* Constitution Pipeline Co., LLC, Supplement to June 13, 2013 and July 24, 2013 Submittals, App. A
(Nov. 11, 2012), evailable at hitp://clibrary ferc.gov/idmws/common/OpenNat.asp?fileID=13391254
[hereinafter Current Tracking Table].

* Constitution Pipeline Co., LLC, Supplement Environmental Information, App. A (July 24, 2013),
available at http://elibrary.ferc.gov/idmws/common/OpenNat.asp™ileID=13313479 [hereinafter
Superseded Tracking Table].
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Kimberly D. Bose, Secretary, FERC
December 16, 2013
Page 3 of 24

Shockingly. the Current Tracking Table completely omits most agency comments. In
some instances the Company had responded to agency comments in the Superseded Tracking
Tables, but has now deleted them without any explanation whatsoever. Thus, the Company has
surreptitiously concealed a substantial number of agency comments and Company responses in
an apparent attempt to avoid pu serutiny, Therefore, PELC has performed a comprehensive
review of all comments (of USACE and NYSDEC) and responses (of the Company) contained in
both the Superseded and Current Tracking Tables.

Finally, PELC requests that FERC expand Request No. 1 to include responses to
comments submitted by members of the public. FERC has asked the Company to respond to
comments made by other agencies. but has ignored the substantial and substantive comments
made by the public. FERC should demand that the Company respond to the concems of
mdividual citizens and citizen groups raised during the pre-filing and scoping process

1L THE COMPANY 1
RESPOND TO FERC

LED TO ADEQUATELY
S REQUESTS.

FERU’s Request No. 1 states as follows:

As previously requested in the Federal Energy Regulatory Commission’s (FERC
or Commission) Environmental Information Request (EIR) dated April 9. 2013
(April EIR) (Overall No. 1). Constitution should address all of the comments filed
in the public record by other agencies regarding the draft Resource Reports (RR).
such as the May 3 and 28, 2013 comments from the New York State Department
of Agriculture and Markets and the New York State Depanment of
Environmental Conservation (NYSDEC), respectively ¥

On September 18, 2013, the Company responded by stating,

Constitution has obtained the requested information distributed by the New York
State Department of Agriculture and Markets and the New York State Department
of Environmental Conservation (NYSDEC) as well and is working with these
agencies to ensure their concerns are discussed and incorporated if viable.
Constitution outlined these requests and provided discussion in Appendix A,
Agency Data Request Response Tracking Table. of the ER submitted in June
2013 and the supplemental filing in July 2013

By requesting that the Company “address all of the comments filed in the public record
by other agencies.” FERC did not limit the scope of the Company’s responses 1o ones that the

* FERC Request No. 1.

* Timothy Powell, Response to Environmental Information Reguest for the Constitution Pipeline (Sept,
18, 2013), available at hitp://elibrary ferc.gov/idmws/common/OpenNatasp?ile[D=13351439.
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Company deems “viable.” Nor did FERC limit the scope to only requests from the New York
State Department of Agriculture and Markets and the NYSDEC. The Company must provide
complete responses to ail requests from alf agencies.

1. THE COMPANY'S TRACKING TABLE LACKS TRANSPARENCY

FERC requires applicants to create a table to track what information has been requested
by agencies. and how those comments have been answered. The point of the tracking table is to
have a comprehensive document that makes it easy to follow the back and forth between the
agencies and the applicant. This table is intended to provide more transparency to the public by
organizing and summarizing the exchange of vast amounts of information between the agencies
and the applicant in ene location in an ¢asy to follow format.

However, rather than following this protocol, the Company has made every effort 1o
obscure exchanges between the agencies and the applicant. For example, until the November 12,
2013 documents were filed, the Company’s Superseded Tracking Table was in G-point font,
which made it almost impossible for the public to read.  Another problem is that many of the
comments and responses use a pale gray font, which is nearly illegible when printed.

In addition to poor presentation, the Company’s list of agency’s comments does not
include citations or links to the original documents, or direct guotations from them. so it is
impossible to irack what the agency actually stated or requested. If the public cannot track what
the ageney asked. then citizens cannot determine whether the Company adequately responded 1o
those statements or requests. In addition, the Company’s responses frequently refer to scores of
pages in other documents. rather than giving specific answers within the tracking table.” This
approach makes it impossible to determine whether the Company has actually responded to the
agencies’ comments, and requires the public to dig through mountains of data. By failing to
include proper reference to agency requests and forcing the public to sort through mounds of
information, the Applicant has left the public to follow an endless “breaderumb trail” 1o
determine to which agency comment the Company is responding, and whether the Company has
actually responded to that comment.

The scope of the problem becomes more apparent when one considers the volume of
material that has been filed by the Company. The June 13, 2013 application and draft Resource
Reports comprise over 3,700 discrete pages (over 1 GB of data). Almost all of the documents
have been resubmitted twice sinee then, and each submission is substantially larger than the last.
For example, the November 11, 2013 set of draft Resource Reports includes over 160 files,
containing over 1.4 GB of data. This represents a 40% increase in data since June. Because of the
volume and complexity of the filed documents. it 1s imperative that the tracking tables provide an
easy method for following the back and forth between the agencies and the Applicant.

* For instance, both NYSDEC-7 and NYSDEC-8 in Appendix A from July 25, 2013 fail to provide
information within the tracking table. Se¢ Appendix A, Agency Data Request Response Tracking Table
(July 25, 2013).
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An Envir tal Impact Stat 1, and all supporting do: enls. must be a ible 1o
public.” Moreover, “[t]he regulations promulgated by the Council on Environmental Quality are
mandatory, not hortatory. They require that an agency give environmental information to the
public and then provide an opportunity for informed comments to the agency.® This process of
disclosing information to the public must occur before the agency has reached its final decision
on whether to go forward with the project. Thus, to comply, the Company (as the applicant)
and FERC (as the lead agency). must make the volume of material casy to read and track. All
requests for more information, and responses to them., must include legible fonts, citations,
hyperlinks, searchable text, ete. Otherwise, the EIS is just an avalanche of paper meant to stifle
all meaningful discussion and analysis.

IV.  THE COMPANY HAS FAILED TO ACKNOWLEDGE
AND RESPOND TO MOST OF THE AGENCY COMMENTS.

FERC Request No. 1 states that the Company must provide responses to all comments
from all agencies. To date. the Company has failed to include many requests for information
made by the USACE and NYSDEC in the agency response tracking tables.'” The USACE and
NYSDEC have both submitted scoping cc and several other comment letters.""  These
included requests for very specific information as well as broad demands. For example, both

" See 40 C.FR. § 1506.6 (2013) (providing that federal agencies must make diligent efforts to involve the
public in preparing environmental documents, give public notice of the availability of environmental
documents so as to inform those persons who may be interested or affected, and solicit appropriate
information from the public).

L 40 C.F.R. §§ 15014, 1506.6 (2013),

? Sierra Nevada Forest Protection Campaign v. Weingardt, 376 F. Supp. 2d 984 (E.D. Cal 2005) (citing
40 C.F.R. § 1500.1(b)).
" Superseded Tracking Table; Current Tracking Table.
" USACE, scoping comments, (Oct. 9, 2012), available at
http:/elibrary. ferc.gov/idmws/file_list.asp?document id=14057852; USACE, comments on drafl
resource reports, (March 29, 2013), available at
hitp:/elibrary. ferc.gov/idmws/file listasp?document id-14102324; USACE, EIR, (July 24. 2013),
available at hitp://elibrary ferc.goviidmws/file list.asp?document_id=1413256%; NYSDEC, scoping
comments, (Nov, 7, 2012), available al
hipz/ielibrary. ferc.govidmws/file_list.asp?accession_num=20121106-5145; NYSDEC, preliminary
comments on draft resource reports, (Mar. 29, 2013), available at
hitp://elibrary. ferc.gov/idmws/file_listasp?document id=14102528; NYSDEC, preliminary comments on
environmental construction plan (May 28, 2013), available at
http:/elibrary. ferc.govidmws/file_list.asp?accession_num=20130328-5079; NYSDEC, preliminary
comments on application, (July 17, 2013), available at
http://elibrary ferc.gov/idmws/file_list.asp?document_1d=14131052; NYSDEC, comments on

i | report, all ives analysis (Sept. 25, 2013), available at
hitp:/felibrary. ferc.gov/idmws/file_listasp?document id=14148677.
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agencies have stated that they will require a complete cumulative impact analysis and detailed
studies on alternative routes before they can issue their respective permits. As discussed below,
these studies have not yet been submitted. Company responses were mandated by FERC in its
August 29, 2013 EIR as a prerequisite to the filing of a drafi EIS.?

1. Engineering Drawings Depicting Temporary and Permanent Impacts

On March 29, 2013, USACE requested specific engineering drawings depicting
temporary and permanent impacts:

In addition to the information contained in the drafi DRP's, the USACE will
require site specific 8.5 x 117 black and white engineer-type drawings that depict
temporary and permanent impacts associated with the project.  These impacts
include but are not limited to contractor staging areas and pipe vards, alternative
work spaces, access roads, and cathodic protection ground beds.!

To date, the Company has offered no response in the agency tracking tables it has submitted.!
2. Delineation of Access Roads

The Company has similarly failed 10 acknowledge USACE’s request for delineation of
access roads:

All proposed access road corridors associated with the project, or any existing
roads proposed to be medified, inside or outside of the project ROW, should be
delineated to accurately quantify temporary and permanent impacts to WOUS.
Drawings should distinguish access roads as existing or proposed.

Again, the Company’s agency response tracking tables do not contain a responsw.”
3. Ewvaluation of Wetlands Impacts

Similarly, the Company failed to acknowledge NYSDEC's request for it to evaluate
wetlands impacts:

Wetland impacts that would result from construction of the proposed and alternate
routes, including avoidance and minimization measures that would be employed.
must be evaluated. If proposed comstruction in wetlands could result in a

"* FERC Request No. 1.

" USACE, Comments Regarding Draft Resource Reports, (Mar. 29, 2013), available ar
hittp:/elibrary. ferc.gov/idmws/file_list.asp?document id=14102324.

" Superseded Tracking Table; Current Tracking Table,
¥ 1d.
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significant change in the type of wetland community (such as conversion of
forested to non-forested wetland) or in a significant loss to the functions and
benefits of the wetland, mitigation in the form of created wetlands or other
acceplable measures would be required and should also be evaluated.'®

The Company has not addressed wetlands impacts for the proposed route or any alternate routes
within any of its tracking tables.!

4. Stream Classification and Proposed Methods for Crossing

The company has also ignored NYSDEC's request to discuss stream classifications and
proposed methods for crossing each segment:

The classification of all stream segments proposed to be crossed, including
alternative segments, and the proposed method for crossing for each segment
must be discussed and evaluated by the Applicant. All waters of the State are
provided a class and standard designation based on existing or expected best
usage; these classifications include AA, A, B, C(t) and {Cts) which are classified
as "protected.” NYSDEC is currently reviewing stream classifications in
NYSDEC Regions 4 and 7 and an initial review of the preferred Project route
shows that seventy-three (73) known “protected’ class streams would be crossed
by the proposed pipeline: at least an additional seven (7) which contain trout are
also subject to protected class _iurisdictian.m

The Company has not included this NYSDEC request within its tracking tables."”
5. Preliminary Stormwater Pollution Prevention Plan

The Company has not complied with NYSDEC"s request for a preliminary Stormwater
Pollution Prevention Plan. NYSDEC stated:

A preliminary Stormwater Pollution Prevention Plan (SWPPP) must be included
as an appendix to the draft EIS, describing the proposed erosion and sediment
control practices and, where required, post-construction stormwater management
practices. that will be used and constructed to reduce the pollutants in stormwater
discharges. Of particular concern in certain areas along the proposed Project route
is the existence of karst topography, which warrants additional considerations in
preparation of the SWPPP 1o ensure that by-producis of the construction process

' NYSDEC Preliminary Comments on Application (July 17, 2013), avarlable at
hitp:/elibrary. ferc gov/idmws/fi asp?document_id=14131052
1

" Superseded Tracking Table; Current Tracking Table.

" NYSDEC Preliminary C on Application (July 17, 2013), available at
http:/elibrary. ferc.govidmws/file listasp?document id=14131052.

' Superseded Tracking Table; Current Tracking Table.
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do not enter karst inlets. including exposed soil. fuel, oil, hydrologic fluids and
other construction-related chemicals. Work in and around streams, wetlands and
karst inlets (including discharge of water withdrawn from surface water or
groundwater for hydrostatic testing) must employ Best Management Practices
(BMPs) to ensure that water quality standards are maintained. Strict attention to
proper installation and maintenance of sediment and erosion controls in these
areas is eritical. Methods for maintaining water quality should include isolating
work areas (e.g. piping. coffer dam. pumping around) from the flowing waters to
ensure that work 1s accomplished in the dry such that no visible contrast to waters
outside and downstream of the work site is apparent.

The Applicant should evaluate how the various erosion control techniques
described in the SWPPP will be coordinated within the construction schedule to
avoid the potential for catastrophic erosion events witnessed by NYSDEC staff in
previous pipeline installations. For example, extensive time delays between
vegetation clearing/grubbing, initial grading of the right-of-way (ROW) and
actual installation of the pipe must be avoided and temporary mulching or the use
of wood chips for ROWs should be I d. It is rec ded that only a
limited length of the Project development area be opened up at any one time.
Where forest cover will be removed, it is also recommended that stump removal
and %'ubbing not be conducted until installation crews are ready to work in that
area,”

The SWPPP was not included as an appendix to the Company’s draft resource reports and has
not been included in the Current Tracking Table. By failing to provide clear and adequate notice
of its intended SWPPP, the Company is stifling public discourse and agency review of the
proposed pipeline’s environmental implications.

6. Cumulative Environmental Impacts

Finally. the Applicant has failed to evaluate the cumulative environmental impacts
associated with the construction and operation of the Constitwtion Pipeline. as requested by
NYSDEC:

[T]he Applicant must evaluate whether the Project would be reasonably available
for supply and distribution for communities along the Project route and whether
the Project could reasonably serve as a collector line for additional supply from
New York Marcellus and Utica Shale formations. Since the location of the
proposed Project route has a high potential for development of natural gas
extraction from Marcellus and Utica Shale formations. as indicated in the revised
NYSDEC draft Supplemental Generic Environmental Impact Statement on the
Oil. Gas and Solution Mining Regulatory Program, September 7, 2011, the draft

* NYSDEC Preliminary Comments on Application (July 17, 2013), available ar
hitp:/felibrary. ferc.gov/idmws/file_listasp?document id=14131052,
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EIS must L\'almle the cumulative environmental impacts associated with these
potential a

ties.

By failing to address the cumulative impacts associated with constructing and operating the
Constitution Pipeline,”” the Company is attempting to conceal one of its gravest environmental
consequences.  As a prmmp.ll public concern with foreseeable and significant environmental
consequences, the c lative ts associated with constructing and operating this pipeline
must be fully evaluated. The Company should include this evaluation in its resource reports and
note it in its Current Tracking Table so that the public and agencies have adequate time to review
and respond to the information.

V. THE COMPANY HAS NO LEGAL AUTHORITY
TO DISREGARD AGENCY REQUESTS.

Because agencies can rely on FERC's EIS in order to decide whether to grant and/or how
1o condition their own permits, the Company must supply the agencies with the information they
have requested. In many of the instances where the Company does resgcnd 1o agency requests, it
avoids providing a substantive response by raising meritless claims.” In many instances the
Company says that this information has been, or will be, provided in a different legal forum,
such a permit application, or it will be sent directly to the agency. This is not acceptable. Both
agencies have explicitly stated that all information must be included in the EIS. The Company's
cvasive answers completely undermine the agencies™ ability to carry out a comprehensive
environmental review for permitting purposes under FERC's EIS.

1. Non-Surveved Areas
For example, in a comment dated March 29, 2013, USACE stated that,

[t]he DRP indicates that a desktop analysis was used to identify wetlands and
waterbodies on non-surveved parcels. Prior to making a permit decision, the
USACE will need field delineations of all parcels proposed to be impacted by the
project. The USACE respectfully requests that FERC also defer a decision on the
project until all parcels are delineated.™

" NYSDEC Preliminary Comments on Application (July 17, 2013), available ar
hitp:/felibrary . ferc.goviidmws file_listasp?document_id=14131052

# Superseded Tracking Table; Current Tracking Table.

I \cv\ York State Department of Environmental Conservation, Comments on the Scope of

I Impact S for the Constittion Pipeline Project (Nov. 7, 2012) available at
hltp.'-'--:]lbrnw ferc.gov/idmws/common/OpenNat.asp™ileID=13104317.

* USACE, Comments Regarding Draft Resource Reports, Mar. 29, 2013, available at
hitp:/elibrary. ferc.gov/idmws/file_listasp?document id=14102324.
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The Company offered the following response in the Superseded Tracking Table, but completely
deleted it n the Current Tracking Table:

For linear utility projects in New York the Nationwide Permit rules and guidelines
and in Pennsylvania the State Programmatic General Permit-4 rules and
guidelines, state that by definition each wetland and waterbody crossing is a
single and complete project. Consti 's prelimmary analysis indicates that all
wetland and waterbody impacts is such that these permit authorization
mechanisms are applicable. Once the FERC issues a Certificate of Public Need
and Necessity all parcels will be surveyed and verified by the USACE and the
appropriate permits will be applied for and impact miligaliorl.‘25

The Company’s resp completely sidesteps USACE's request, and instead offers a
legal argument against its validity. 1t is not the Company s role to determine whether an agency
comment requires a valid response. USACE has explicitly requested that the Company carry out
field delineations on all parcels proposed 1o be impacted by the Project so that it may analyze the
information as part of its comprehensive environmental review process. The Company has
admitted that it has not conducted field surveys on 173 of “the 707 total [parcels] crossed by
construction and operation of the ijecl."“ The Company is required to respond to the
ageney’s comment: not assert legal arguments against its validity

2. Cumulative Impact Analysis

Another example of the Company’s failure to provide adequate substantive information is
its response to USACE’s comment regarding cumulative impact analysis:

[i]n addition to being a requirement of the National Environmental Policy [Act]
(NEPA). a cumulative impact analysis is required pursuant to the Environmental
Protection Agency’s (EPA) 404(b)(1) Guidelines under Section 404 of the Clean
Water Act (40 CFR Part 230). In addition, cumulative impacts are considered
under USACE Public Interest Review, This determination involves evaluation of
twenty public interest factors listed in 33 CFR 320.4(a)2). We request the
cumulative Impact Analysis include both the 404(b) 1) Guidelines and the Public
Interest Review Factors, 7

The Company offered the following response in the Superseded Tracking Table, but completely
deleted the request and response in the Current Tracking Table:

* Superseded Tracking Table, at 3,

* Supplement to Junc 13, 2013 and July 24, 2013 Envi Reports, B Report No. 1,
General Project Description (Nov. 12, 2013), at 1-16,

¥ USACE, Comments Regarding Draft Resource Reports, Mar. 29, 2013, available at
hitp:/elibrary. ferc.gov/idmws/file_listasp?document id=14102324.
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The FERC Environmental Reports (ERs), required as part of the filing process.
are setup to provide the necessary environmental documentation mandated in the
Commission’s Regulation, which implement the National Environmental Policy
Act of 1969, Those regulations supplement the regulations of the Council on
Environmental Quality (CEQ), 40 Code of Federal Regulations (CFR) Parts 1500
through 1508, The 13 ERs and their supporting information have been organized
to meet the current Commission and NEPA requirements. The 20 public interest
factors considered under USACE Public Interest Review (conservation,
economi aesthetics, general environmental concerns, wetlands, historic
prope: fish and wildlife values, flood hazards, floodplain values, land use,
navigation. shore erosion and accretion, recreation, water supply and
conservation, water quality, energy needs. safery, food and fiber production,
mineral needs, considerations of property and ownership, in general, the needs
and welfare of the people) are all topics that are covered under the FERC ERs
(Project Description, Water Use and Quality of Fish, Wildlife. and Vegetation.
Cultural. Socioeconomics, Geological Resources. Soils. Land Use, Recreation and
Aesthetics, Air and Noise Quality, Alternatives, Reliability and Safety, PCB
Contamination, Engineering and Design Material). where relevant and applicable
to the proposed I-‘rq'pec:l‘js

FERC may be the lead agency in this NEPA review, as authorized by the Natural Gas
Act, but it has no authority to issue a § 404 permit under the Clean Water Act. In order to build
the proposed pipeline, the Company must obtain a § 404 permit from USACE, and therefore
must comply with its requests for information. USACE’s Public Interest Review is applicable to
all § 404 permit applications, and involves, infer alia, a rigorous analysis of twenty specific
factors, including:

conservation, economics, aesthetics. general environmental concerns. wetlands,
historic properties, fish and wildlife values. flood hazards. floodplain values. land
use, navigation, shore erosion and accretion, recreation, water supply and
conservation. water quality. energy needs, safety. food and fiber production.
mineral needs, considerations of property ownership and. in general, the needs
and welfare of the pecple.m

In addition. the regulations governing USACE Public Interest Review require an applicant to
comply with the Environmental Protection Agency's 404(b)(1) guidelines, where a discharge
permit is required.

Votwithstanding the Company’s complete failure to even address EPA’s § 404(b)(1)
guidelines, the Company made no effort to comply with USACE’s request.  The Company
asserts that it is not required to complete USACE’s Public Interest Review because some of the

** Superseded Tracking Table, at 3.
¥ 33 C.FR. §320.4(a)(1) (2013).
W Id.
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factors overlap with topics covered under the FERC Environmental Reports. This assertion is
simply erroncous. USACE specifically requested this information to be included in the EIS so
that the full range of potential impacts can be considered as part of the § 404 permit decision-
making process. Moreover, the thirteen subject areas covered in FERCs Environmental Reports
do not correspond with the twenty factors contained under USACE’s Public Interest Review.
Thus, the Company’s response is merely a hollow attempt to avoid performing a proper Public
Interest Review as required by USACE.

3. Mitigation of Impacts

The Company pulled a similar maneuver in its response 10 USACE’s comments
regarding a mitigation plan:

We request that a mitigation plan that follows the requirements of Title 33 of the
C.F.R. Part 332 be incorporated into the environmental documentation to mitigate
for proposed impacts of waters of the United States.”

The Company offered the following response in the Superseded Tracking Table, but has
deleted it from the Current Tracking Table:

Constitution is developing a mitigation plan for impacts to wetlands and
waterbodies that follows the regulation of 33 CFR Part 332. Constitution will
work with the applicable state agencies and USACE district offices prior to
finalization of the mitigation plan to ensure suitability and acceptance of the
proposed mitigation plan and adequately compensate for impacts to wetland and
water resources associated with the Project.”

From the very beginning, USACE has requested that all information, including the
mitigation plan, must be consolidated into a single, comprehensive environmental review prior to
the issuance of a final EIS.** USACE needs this information 1o be included in the EIS in order to
determine whether or not to issue a § 404 permit.  Thus. the Company’s reassurance that it is
developing a mitigation plan, while offering no indication of when it may be completed, is not
responsive to USACE's requests. Moreover, the development of a mitigation plan is necessarily
dependent on the delineation of all affected parcels. In other words, the first step of developing a
mitigation plan requires the Company to complete field delineations for all affected parcels in
order to identify all of the waters of the United States that will be aftected by the project. The
Company has admitted it has not completed field delineations for all affected parcels. Thus, the
Company’s response to USACE’s request for a mitigation plan is insuflicient at best. and
misleading at worst.

' USACE, Comments Regarding Draft Resource Reports, Mar. 29, 2013, avarlable ar
htip:elibrary ferc.gov/idmws/file_list.asp?document_id=14102324.

* Superseded Tracking Table, at 8,

* USACE, Comments on Scope of Work {October 9, 2012), available at
hittp:/elibrary. FERC . gov/idmws/file_list.asp?accession_num=20121009-5285.
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4. Alternative Route Analysis

Finally, in a letter dated July 24, 2013, USACE specifically requested, “[a]dditional
details and documentation to support the reasons why the pipeline could be constructed within
the New York State Dep’t of Transportation’s “control access™ area. [t doesn’t appear that this
option was fully explored and the applicant provided no documentation or correspondence from
NYSDOT to support any determination or conclusions they may have made.”™ The Company
offered the following response in the Current Tracking Table:

A response 1o the NYSDEC's and the USACE's concems about fully assessing
the 1-88 corridor was included in a letter dated October 22, 2013 to the Z4‘(SDEC.
The USACE, NYSDOT and FERC were provided a copy of this letter.”

The Company ofTered no indication of where the letter dated October 22, 2013 could be
found **

As outlined above, *“[tlhe regulations promulgated by the Council on
Environmental Quality are mandatory, not hortatory. They require that an agency give
environmental information to the public and then provide an opportunity for informed
comments to the Agr:m:_\'.“T This process of disclosing information to the public must
oceur before the agency has reached its final decision on whether to go forward with the
pr-.u_is:‘.‘t.""s Simply providing the October 22, 2013 letter in an appendix containing an
avalanche of agency correspondence does not meet this standard. Moreover, requiring
the agency (and the public) to dig through mountains of documents to find a response to
USACE’s request is impermissible. Any substantive response contained in the October
22, 2013 letter must be included in the body of the EIS. Burying the response in 630
pages of agency correspondence undermines the agencies’ ability to carry out a
comprehensive environmental review.

* USACE, Comments Regarding Draft Resource Reports (July 24, 2013), available at
httpz/elibrary. ferc.gov/idmws/file asp?document id=14132569.

* Current Tracking Table, at 76.

* The Company included the letter in Appendix D of its ber 12, 2013 i ssi However,
the letter was buried in over 630 pages of agency correspondence, some of which was non-searchable.
" 40 C.FR. §5 15014, 1506.6 (2013).

** Sierra Nevada Forest Protection Campaign v. Weingardt, 376 F. Supp. 2d 984 (E.D. Cal 2005) (citing
40 CF.R. § 1500.1(b)).
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COT® |V THE COMPANY PROVIDES INADEQU
oot RESPONSES TO MANY AGENCY REQU

portions of the agencies™ req

1o conduct a proper and meaningful assessment.
1. Purpose and Need
For example. in a comment dated March 29, 2013, USACE stated that,

[t]he DRP gives a brief purpose of need and description and references the Public
Convenience and Necessity section of the Certificate application. We recommend
the er‘x;'imumenm] documentation include a complete discussion of purpose and
need.

Tracking Table, but deleted it in the Current Tracking Table:

Detailed agreements, including the installation of pipeline taps and metering
facilities. between Constitution pipeline and any local distribution companies for
gas service to towns and municipalities may be negotiated at a later date. Where
feasible, this new gas supply would allow local distribution companies the
opportunity to develop gas service to these municipalities, which, at current
pricing, could provide residential. commercial, and industrial consumers with
substantial energy cost savings. While local deliveries likely would account for a
small percentage of the overall transported volumes, those deliveries could
provide immediate and long term economic benefits to these communities. The
project is consistent with the Commission’s Statement of Policy on the
Certification of New Interstate Natural Gas Pipeline Facilities, as more fully
discussed in the Public Convenience and Necessity section of the Certificate
application.””

Indeed, it appears the Company has not even attempted to comply

* USACE, Comments Regarding Draft Resource Reports, Mar. 29, 2013, available at
http:/elibrary. ferc. gov/idmws/file_list.asp?document id=14102324,

** Superseded Tracking Table, at 3,
133 C.FR. § 325, App. B (2013).

Many of the Company’s responses are partial, selectively choosing to answer only
.. This is another deceptive technique that serves only 1o
mislead the public and frustrate the agencies as they struggle to obtain the information they need

The Company responded by offering a reference to the following information in the Superseded

The Company’s response [alls vastly short of a complete discussion of purpose and need.
th this request. USACE
regulations require that “if’ the scope of analysis covers a more extensive project, only part of
which may require a DA permit, then the underlying purpose and need for the entire project
should be stated.™  Moreover. while the applicant is normally “encouraged to provide a
statement of his proposed activity's purpose and need from [its] perspective . . . . whenever the
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NEPA document
express that activity

scope of analysis renders it appropriate, the Corps also should consider and
's underlying purpose and need from a public interest perspective ... ™

The Company's response merely indicates why the project would benefit the Company,
rather than evaluating the need “from a public interest perspective.” The response addresses the
needs of the public only in an abstract and hypothetical sense. Rather than providing a concrete
analysis of the public’s actual need for the project. the Company mentions hypothetical gas
supply contracts with municipalities that “may be negotiated at a later date.” In addition, the
Company mentions a projected increase in demand in the northeast market, but provides no
substantiation of actual demand for this gas. This speculative response falls far short of a
complete discussion of purpose and need. which is what is required by the USACE in order 10
grant a § 404 permit.

2. Aboveground and Pipeline Appurtenant Facilities

Not only has the Company failed to adequately respond to agency requests, but some of
its statements are conclusions, rather than responses. The Company’s role is not to act as if it is
the lead agency that can make a final determination; rather it should focus on addressing the
legitimate concerns posed by the various agencies involved in the project. For example, on
March 29, 2013, USACE commented:

Paragraph one states that the Turnpike Road M&R station site will be surveyed
for surface waters in 2013. ‘The last two sentences state “None of these
aboveground facilities will require disturbance of surface water bodies during
construction or operation. Therefore, no adverse impacts are anticipated.” We
recommend this section be clarified since it is unlikely a determination of no
adverse impacts can be confirmed until all surface waters are identified,”

The Company responded with the following in the Superseded Tracking Table. but entirely
omitted the request and response in the Current Tracking Table:

All aboveground facility locations have been identified and surveyed for wetlands
and waterbodies. Aboveground facilities will not permanently impact wetland
and water bodies but may require temporary disturbances for temporary
workspace during construction.  If wetland and water bodies are impacted,
impacts will be temporary and restored or if needed mitigated. Therefore,
C ion does not anticipate adverse imyg to wetland and water bodies, ™

The Company’s defiant response fails to address the basic concerns outlined by
USACE, which clearly stated that all surface waters must be identified before it can

* Id. (emphasis added).

“*USACE, Comments Regarding Draft Resource Reports, Mar, 29, 2013, available at
hitp:/elibrary ferc.gov/idmws/file_listasp?document id=14102324,

“ Superseded Tracking Table, at 3.
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determine whether adverse impacts will result. USACE did not ask the Company
whether “all the aboveground facility locations have been identified and surveyed for
wetlands,” or whether those impacts would be temporary. The Applicant must give
responsive answers to the questions and comments made by the agencies. Moreover, the
Company isn’t entitled to offer its opinion that its activities will not result in adverse
impacts. Merely offering reassurance that “if wetland and water bodies are impacted,
impacts will be temporary and restored.” is not a valid answer to USACE’s request.

3. Permanent Right of Way

Another instance of the Company’s conclusory attitude is its answer to USACEs request
for clarification regarding a permanent right of way. On March 29, 2013, USACE commented
that, “[a] number of pages state that the permanent ROW width in wetlands will be 50 ft. while
other pages that it will be 30 fi. wide. The USACE believes that width should be 30 fi. wide.
Please ensure that these numbers are consistent.”™"

In the Superseded Tracking Table submitted on July 24, 2013, the Company responded
with the following:

Constitution will acquire a 50-permanent pipeline easement for the life of the
pipeline. However, only 30-feet of the 50-feet will be maintained. Of the 30 feet,
a 10-foot wide corridor will be permanently maintained in herbaceous vegetated
cover through formerly PFO and PSS wetlands, and 30-foot wide corridor will be
permanently maintained through PFO wetlands where trees taller than 13 feet will
be selectively cut and removed: there is no operation impact on PEM wetlands,
since there is no change in the pre-and post-construction vegetation cover type.'*

USACE submitted a subsequent comment regarding the permanent right of way on July
24, 2013:

Resource Report 1, 1-58, states “Within wetlands, Constitution will maintain only
the 10 foot corridor centered over the pipeline. allowing the balance of
Constitution's permanent casement to revert to ils natural, preconstruction
vegetated cover state. Additionally, within wetlands, Constitution reserves the
right to selectively cut and remove trees larger than 15 feet in height that are
located within 15 feet of the pipeline.” Resource Report 2, 2-93, states “Within
wetlands, the typical construction workspace will be reduced 1o 75 feet. and the
permanent maintained ROW will be 50 feet and will be maintained in accordance
with the FERC Plan and Procedures (FERC 203a. b)". Further references to
corridor maintenance are found on pages 2-107 and in Resource Report 3, 3-51.
Section D, 1 of FERC's Plan and Procedures Wetland and Waterbody

“* USACE, Comments Regarding Draft Resource Reports, Mar, 29, 2013, available at
hitp:/elibrary ferc.gov/idmws/file_listasp?document id=14102324,

' Superseded Tracking Table, at 3.
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Construction and Mitigation Procedures” states "Do not conduct routine
vegelation mowing or clearing over the full width of the permanent right of /
in wetlands, However, to facilitate periodic corrosion/leak surveys, a corridor
centered on the pipeline and up to 10 feet wide may be cleared at a frequency
necessary 1o maintain the 10 foot corridor in an herbaceous state.  In addition,
trees within 15 feet of the pipeline coating may be selectively cut and removed
from the permanent right of way."

FERC's procedures appear to allow only a 30 foot permanent, maintained ROW,
with the 10 foot and 15 foot corridors measured from the center of the pipeline
and extending on either side. We request the applicant submit clarification and
include a drawing that is incorporated into the final document (along with clearly
describing the maintained corridor wherever it is references) to[.]*

The Company offered a subsequent response in the Current Tracking Table submitted on
November 12, 2013:

In wetlands, vegetation maintenance over the full width of the permanent ROW is
prohibited pursuant to the FERC's Wetland and Waterbody Construction and
Mitigation Procedures (FERC Procedures), However, 1o facilitate periodic
pipeline corrosion/leak surveys, a corridor centered on the pipeline up 10 10 feet
wide will be maintai : Ily in an herb: state. In addition. trees that
are located within 15 feet on either side of the pipeline with roots that could
compromise the integrity of pipeline coating may be selectively cut and removed
from the permanent ROW. Trees and shrubs that become reestablished beyond
15 feet on either side of the pipeline will not be disturbed. ™

Despite USACE’s understanding that the permanent right of way must be no larger than
30 feet in width. the Company boldly asserts that it will take a 50-foot right of way anyway. It
offers no justification in support of this position, and fails to cite to FERC’s regulations allowing
it to take a 50-foot permanent right of way. This arrogant response is counterproductive, and
leaves USACE's request completely unanswered.

4. Natural Stream Design Technigues

NYSDEC requested that the Company discuss the use of Natural Stream Design
techniques:

The Applicant should evaluate instances where the bed or bank of a stream would be
disturbed and discuss the use of "Natural Stream Design” techniques and structures for
restoration of the area instead of extensive use of rip-rap. Many of the structures utilized

SACE, Comments Regarding Draft Resource Reports (July 24, 2013), avarlable at
library ferc.gov/idmws/file listasp?document id=14132569.

** Current Tracking Table, at 76.
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to stabilize stream banks can also serve to enhance in-stream habitat for fish. Where the
pipeline crosses under a stream. there should be an extended length on each side of the
bank where the pipe is buried deeper.”

The Company responds by stating:

Constitution's New York Environmental Construction Plan provides BMPs related 1o
natural stream deslgnjechniques, These techniques may be used in place of extensive rip
rap or hard armoring.™

The Company s response fails to indicate where the bed or bank of a stream would be disturbed,
whether or not it intends to use Natural Stream Design techniques, and whether or not it intends
1o construct any pipeline under a stream. Alluding to its construction plan, without providing
any indication of where the public or the agency can find the plan. is utterly insufficient. In
addition. it sidesteps the issue by stating that it may use BMPs, rather than techniques that have a
greater impact. The Company has failed to adequately respond to NYSDECs request for an
evaluation of disturbances and provide a discussion of the use of Natural Stream Design
techniques. Without this information the NYSDEC cannot evaluate impacts. That assessment is
required before the NYSDEC can issue a § 401 Water Quality Certiticate. which is required for
the Company to proceed.

5. Potential Water Withd rawals
NYSDEC requested that the Company evaluate the potential for water withdrawals:

The Applicant must evaluate potential water withdrawals that would exceed
100.000 gallons per day (gpd). either from surface or groundwater. and identify
procedures to ensure that water withdrawals less than 100,000 gpd do not
compromise the required bypass flow (the minimum stream flow at any particular
siream point necessary to protect fisheries resources). If proposed NYSDEC
regulations pertaining 1o water withdrawals that exceed 100,000 per day become
effective prior to the start of project construction, withdrawal reporting or permit
application obligations or updated withdrawal reporting may be required.™

The Company responded by stating, “Constitution will submit applications to the SRBC, DRBC,
and NYSDEC for water withdrawal and will comply the conditions.”™ Once again, the
Company has failed to submit information that is required for an environmental analysis. Simply
stating that it intends to comply with permit conditions is not a substitute for actually supplying

#NYSDEC Preliminary Comments on Application (July 17, 2013), available at
hitp:/elibrary. ferc.gov/idmws/file list.asp?document id=14131052,

*® Current Tracking Table.
o
*! Current Tracking Table, at 71.
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the information NYSDEC needs to take a hard look at the environmental impacts of the
Company’s substantial water withdrawals. The DEC has stated that it wants the information
imcg_ral?:‘l in an EIS. and should withhold the required permits if the Company does not
comply.™

6. Ewvaluation of Horizental Drilling

NYSDEC asked that the Company to evaluate Horizontal Directional Drilling (HDD) for
every stream crossing in the following request:

NYSDEC maintains strict adherence to in-stream work windows and all stream
crossings. ng temporary or permanent installation bridges and pipelines,
must compl th appropriate warm and cold-water fishery windows. The
allowable fishery construction window for (T) & (TS) designated waters is June
15 through September 30. Additionally, equipment access roads may also be
subject to jurisdictional requirements and NYSDEC staff estimates that the
proposed pipeline will include at least 11 such crossings over protected trout
streams. Within stream crossings, pipelines should be buried at least 6° below a
stream bottom, Minimum cover depth is not subject to variance based upon field
conditions. NYSDEC also maintains jurisdiction of up to fifty feet (50°) of stream
bank width along protecied streams, including any activity which would disturb
the stream bank: stream crossings, right-of-ways or any other road or disturbance
are also included within NYSDEC s jurisdiction.

For streams and wetlands, the preferred method for crossing is Horizontal
Directional Drilling (HDD) because it has the advantages of minimizing land
disturbance, avoiding the need for dewatering of the stream. leaving the
immediate stream bed and banks intact. and reducing erosion, sedimentation and
Project-induced watercourse mstabilities. The Applicant should also evaluate
cases where other methods are proposed, for instance the Applicant should
explain why HDD will not werk or is not practical for each specific crossing.
Where HDD will be wtilized, the Applicant should: ensure that HDD staging areas
remain outside of regulated boundaries (e.g., state-wetland 100 foot adjacent area
and 350 feet from protected streams). describe the typical work area required and
protective measures that will be used to limit runoff of sediment and HDD fluids
into streams and wetlands: and develop contingency plans for any HDD failure
that results in sediment and/or drilling fluid entering a wetland or stream.”

The Company responded as follows in the Superseded Tracking Table, but deleted the request
and answer in the Current Tracking Table:

UNYSDEC Comments on Scope of Work (Nov. 7, 2012), available ar

http:/felibrary FERC. gov/idmws/file_list.asp?accession_num=20121106-5145.
** NYSDEC Preliminary Comments on Application (July 17, 2013), available ar
hitp:/felibrary. ferc.gov/idmws/file_listasp?document id=14131052,
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Constitution is evaluating the feasibility of incorporating measures that would
provide additional protection to NYSDEC regulated wetlands with respect to
activities within the defined 100-foot Adjacent Area (ie.. wetland buffer).
Constitution will continue to consult with the NYSDEC on this matter and will
incorporate  where feasible, any modifications relative to the regulatory
n.iquir::plclm of the Freshwater Wetlands Act into the construction and design
plans.™

The Company later explained that:

A trenchless feasibility study has been conducted for areas identified by FERC in
their August 29, 2013 Environmental Information Request. A report outlining the
results of the study and the wetlands and waterbodies where a trenchless
construction method is proposed is provided in Appendix N of the November
2013 supplemental filing, ™

However, NYSDEC asked for an HDD evaluation at every crossing. not just the areas identified
by FERC. The Company has failed to provide the detailed evaluation required by NYSDEC, or
explain why the preferred method will not be used at many stream crossings. To comply with
FERC Request Number 1, and the agency’s requirements, the Company must either utilize the
HDD method or explain why HDD will not work. or is not practical. for each specific crossing.

7. General SPDES Permit

NYSDEC requested information adequate for it to determine whether or not it can issue a
General SPDES Permit. Specifically. the agency stated:

The Applicant must provide detail sufficient for NYSDEC to make a
determination regarding the applicability of the SPDES Stormwater General
Permit for Construction Activities (GP-0-10-001) (General Permit) to the
proposed Project. or whether an individual SPDES Permit would be required. A
lincar utility construction project of this nature may be granted authorization
under the SPDES General Permit. However, Part 1, Section D.7, of the General
Permit does not authorize discharges from construction activities for linear utility
projects that: a) are tributary to waters of the state classified as AA or AA-s: and
b) disturb two or more acres of land with no existing impervious cover and where
the Soil Slope Phase is identified as an E or F on the USDA Soil Survey for the
County in which the disturbance will oceur.”

** Superseded Tracking Table, at 3.
*¢ See Current Tracking Table.

*" NYSDEC Preliminary Comments on Application (July 17, 2013), available ar
hitp:/felibrary. ferc.gov/idmws/file_listasp?document id=14131052,
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The Company responded by stating;

Constitution has prepared and submitted, as a supplement to the draft filing, an
Environmental Construction Plan (ECP) for construction activities performed
through New York. The ECPs detail the Best Management Practices (BMPs) that
will be implemented during and after construction to minimize for potential
impacts to the surrounding environment. The BMPs will be used to minimize
erosion of disturbed soils and prevent the transportation of sediment outside of the
construction ROW, into environmentally sensitive arcas such as wetlands, and
waterbodies. The ECPs provide specifications for the installan
implementation, and maintenance of the BMPs while allowing for flexibility in
the selection of specific BMPs based on site-specific conditions. This document
will be included as part of the construction contract and will provide contractors
and Environmental Inspectors (Els) a reference to specific environmental
conditions and associated BMP plans and procedures. Additional detailed
information relative to the BMP standard details. specifications and
maintenance 'muuitnriu‘% procedures outlined in the ECPs can be found in Volume
11, Appendices I and I.”

Once again the Company has stated that instead of providing the information requested
by the agency within the EIS. it will do so someplace else. This is not acceptable, and the
environmental review should not proceed until the Company comphes with all requests.

VIIL SOME OF THE COMPANY'S PURPORTED RESPONSES
REFERENCE HUGE VOLUMES OF MATERIALS.

In many instances, the Company responds to agency requests by citing huge portions of
the Resource Reports. Requiring the agencies and the public to dig through mountains of text to
find a response to a straightforward question is simply another example of the Company’s “war
of attrition” against the agencies and the public. By citing unnecessarily large portions of text. it
appears that the Company is trying to wear down the agencies and the public, in hopes that they
will give up trying to find responses to agency requests.

For example, USACE requested information on various subjects, and in almost every
P
response, the Company refers to enormous amounts of material:™

USACE Request (subject matter) Company’s Response (location in Report)

1. Mitigation of Impacts See Resource Report 1. pages 2-107

** Superseded Tracking Table, at 4.
* Superseded Tracking Table, at 8.
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2. General Construction Procedures

See Resource Report 1, pages 2-59

3. Sensitive Surface Waters

See Resource Report |, pages 2-32

4. Aboveground and Pipeline Appurtenant
Facilities

See Resource Report 1, pages 2-43

E - . . sy o p o &0
The Company refers to enormous amounts of material in reply to NYSDEC comments as well;

NYSDEC Request (subject matter)

Company’s Response (location in Report)

1. Permits, Licenses, Approvals, NYSDEC
11

See Resource Report 1, Section 1.1.2.2, page
1-60 and Section 1.6, page 1-67

2. Groundwater Resources, NYSDEC 13

See Resource Report 1. Section 1.9.4.1.1,
page 1-93

3. Threatened and Endangered Species,
NYSDEC-16

See Resource Report 1. Section 1.9.4.3, page
1-101

4. Sociceconomics, NYSDEC 17

See Resource Report 1, Section 1.9.4.5, page
1-103

5. Land Use, Recreation, Special Interest
Areas. and Visual Resources, NYSDEC-19

See Resource Report 1, Section 1.9.4.7, page
1-105

6. Adr Quality. NYSDEC-20

See Resource Report 1. Section 1.9.4.8, page

1107

This sort of gamesmanship is inappropriate. and should not be countenanced by FERC.

IX. FERCSHOULD REQUIRE THE COMPANY TO

RESPOND TO THE PUBLIC'S CONC

"ERNS.

FERC’s regulations for implementing NEPA explicitly require that FERC “comply with
the requirements of 40 C.F.R. § 1506.6 of the regulations of the Council [on Environmental
Quality] for public involvement in NEPA.""' Under 40 C.F.R. § 1506.6(a), agencies are required
1o “{m]ake diligent efforts to involve the public in preparing and implementing their NEPA
procedures.” Morever, “[t]he regulations promulgated by the Council on Environmental Quality
are mandatory, not hortatory. They require that an agency give environmental information te the

* Superseded Tracking Table, at 4-6.
U118 CFR. § 380.9(a)(1) (2013).
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public and then provide an opportunity for informed comments to the agency.” This process of
disclosing information to the public must occur before the agency has reached its final decision
on whether to go forward with the project,”™

The public has submitted over 95 percent of the comments in Docket No. PF12-9.
Members of the public. including organizations like Stop the Pipeline, have poured time. effort,
and resources into preparing comments for agency review, with the understanding that they
would be considered by FERC. However. FERC has ignored these public comments, and has
not directed the Company to respond to any of them. This is evident in FERC’s Request No. 1,
wherein FERC requested the Company to respond only to the agencies” comments. Ignoring a
thousand public comments falls short of FERC's requirement to “[m]ake diligemt efforis 1o
involve the public in preparing and implementing their NEPA procedures.™®  Accordingly, in
the interest of fulfilling its mandate, FERC should require the Company to adequately respond to
the comments submitted by the public. Doing otherwise is like treating interested members of
the public like children, who may be seen but not heard.

X. CONCLUSION

This evaluation of the Applicant’s purported responses to FERC's Request No. 1 makes
obvious that the Company has failed to adequately respond to the USACE’s and NYSDECs
requests for information. Although analyzing the remainder of FERC's 40-page EIR is beyond
the scope of this comment. STP has grave concems that this inadequacy permeates the rest of the
responses as well. This presents a huge problem for the Company. FERC, and the agencies. In
light of the Company’s deficient responses. FERC must delay its draft EIS until the Company
abandons its evasive approach and does what it has been asked to do. A transparent tracking
table must be created and fumished to the public to ensure this has been accomplished. And
FERC should show the required respect to the public by asking the Company to respond to their
comments as well.

As for the agencies. in order to grant their respective permits. they must have the information
they have requested, fully integrated into the EIS. in order to take a hard look at the
environmental impacts of the entire project, as required by their respective enabling acts,
statutes, and regulations. The USACE and NYSDEC will be left with no choice but to deny the
permits they are authorized to grant—and that must be obtained by the Company in order for this

* 40 C.FR. §§ 1501.4, 1506.6 (2013).

® Sterra Nevada Forest Protection Campaign v, Weingardy, 376 F. Supp. 2d 984 (E.D. Cal 2005) (citing
40 C.F.R. § 1500.1(b)).

“ 40 C.FR. § 1506.6(a) (2013).
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project to move forward—unless the Company responds to each and every request in detail. and
in a direct and truthful manner,

Respectiully submitted,

___'.“__('__,_ Td 1J/¢/<7c

Daniel E. Estrin Anne Marie Garti

Supervising Attorney Legal Volunteer
/s/ John Dalo /s{ Michael DiCarto
Legal Intern Legal Intern

Copy: Service List
U8, Army Corps of Engineers
NYS Department of Environmental Conservation
Stop the Pipeline
(all via email)
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Review of the DEIS and Technical Report
for the Constitution Pipeline

Prepared by Erik Kiviat PhD (Hudsonia)
and David C. Richardson PhD (SUNY New Paltz)

Hudsonia Ltd
PO Box 5000, Annandale NY 12504
B45-T58-T053

Report to the Pace Environmental Litigation Clinic Inc.

31 March 2014
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Summary

In this report, we review aspects of the Drafl Environmental Impact Statement (DEIS) for the
Constitution Pipeline proposed from Susquehanna County, Pennsylvania to Schoharie County, New
York. We focus on potential impacts of the pipeline to streams, riparian areas, and wetlands in New
York. We address these issues by considering the impacts pipeline construction and operation are li
to have on water quality and other chemical and physical components of ecosystems, and then analvzing
the probable effects of those changes on rare or vulnerable organisms.

The pipeline project would affect stream channel configurations, increase turbidity and suspended
sediment in surface waters, increase nutrient loading of surface waters, reduce dissolved oxygen (DO),
change sediment characteristics of stream and wetland bottoms. remove water from streams, and remove
riparian vegetation. Some of these changes would last for a few days or weeks and some almost
certainly would last more than a season. For example, deposition of any significant amount of added
sediment on stream and wetland bottoms would change those bottoms for more than a season.

We discuss how stream conditions should be monitored before and after construction.

Regarding the biota potentially affected by the pipeline project. we focus on those New York State
Species of Greatest Conservation Need (SGCN) known from the general area of the proposed pipeline.
The SGCN include endangered and threatenad animal species, as well as those that are vulnerable to
endangerment or about which tee little is known to consider them resistant to endangerment.

Among the stream and wetland species most vulnerable to impacts such as those of pipeline construction
are marsh birds, northern harrier, bald cagle. hellbender, wood turtle, salamanders with aquatic larvae,
brook trout, pearly mussels, dragonflies with burrowing larvae, and a number of wetland. stream, and
riparian plants such as threadfoot and goldenclub. Rare species surveys for the DEIS were limited to a
few species and selected small areas of the pipeline corridor. Much more survey work for rare species is
needed before the regulatory agencies will be able to accurately determine which species are at risk of
long-term negative impacts from the pipeline project.

Invasive species such as didymo, Phragmiies, and certain emerging wildlife pathogens could easily be
transported from one work site to another on construction equipment and personnel, and then colonize
disturbed and undisturbed habitats.

Other important considerations in environmental 1 of the Constitution Pipeline include
cumulative impacts of the pipeline combined with many other types of utility, transportation, residential
and commercial development. mining, forestry, agriculture, and other activities that affect streams,
riparian areas. and wetlands. Some of these immediate human influences may be exacerbated by climate
change. And the pipeline would also promote growth of shale gas development nearby. if high volume
horizontal hydraulic fracturing is permitted in New York. Further evaluation is needed to determine the
ecological effects of additional gas development and pipeline links to local municipalities along the
route.
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Introduction and Background

The Pace Environmental Litigation Clinic (PELC) asked Hudsonia to review and comment on the Draft
Environmental Impact Statement (DEIS) issued by the Federal Energy Regulatory Commission for the
Constitution Pipeline Project and Wright Interconnect Project. We focused on those aspects of the
proposed Constitution Pipeline that are relevant to the environmental quality of streams, associated
riparian habitats, and wetlands along the pipeline route. These habitat types constitute small areas of
landscapes but are disproportionately important for the ecosystem services they provide, including water
supply, fisheries, and the support of biological diversity. Streams, riparian corridors, and wetlands are
also especially vulnerable to the impacts of development projects because degradation of water quality
via sedimentation. changes in flows, and other effects of construction can propagate with water
movements and affects entire habitat complexes and food webs.

Hudsonia is a nonprofit environmental research institute that does not advocate for or against
development projects, Rather we collect and analyze scientific data, review documents, assess
biodiversity, predict the impacts of development projects, and if appropriate make recommendations for
reduction of those impacts. Because of the time frame of the current re our work was limited to
reviewing selected portions of the Drafl Environmental Impact Statem 21S) and associated
documents for the Constitution Pipeline, surveying relevant published literature, and analyzing the
potential impacts of pipeline construction and operation along the proposed route in New York.

The proposed pipeline route is approximately 124 miles long from Susquehanna County. Pennsylvania,
to Schoharie County, New York. More than 97 miles pass through Broome, Chenango, Delaware,
Otsego, and Schoharie counties in New York. The pipeline would cross 277 water bodies and 90 acres
of wetlands (Desnovers 2014). Several altemate routes have been proposed for the pipeline, and we do
not know what the ultimately selected route may be, so we have focused more on the general impacts of
pipeline construction and operation than on impacts to specific sites (with a few exceptions).

In the first portion of this report, we discuss physical and chemical impacts to streams and wetlands that
will affect water quality as well as the quality of habitats for rare and species, In the second
portion. we discuss some of the rare, vulnerable, or little-known organisms of the area that are likely 1o
be affected by pipeline construction and operation

Stream and Riparian Habitats

Streams {or rivers), their banks and floodplains, and nearby areas that strongly influence stream ecology
are very important to biodiversity including many rare species of wildlife and plants. Some of the stream
and riparian species that occur in the general area of the proposed pipeline and that are listed by the New
York State Department of Environmental Conservation (DEC) or New York Natural Heritage Program
(NYNHP) as of conservation concern are discussed below. In general, to maintain viable populations of
these organisms, streams must not be degraded by more than minor or temporary inputs of sediment
(turbidity). macronutrients (principally nitrogen and phosphorus), chemical pollutants (such as
petroleum hydrocarbons or pesticides): alterations of flows (minimum or maximum flows or pattems of
flow: barriers that inhibit movement of organisms up or down stream: more than minor removal of
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C042-60

ing vegetation on banks and riparian areas: introduction and proliferation of harmful (“invasive™)
nisms: loud noise: and other impacts of human activity, In the discussions of biota in the second
portion of this report, a few of the potential negative impacts of pipeline construction on streams are
mentioned.

Wetland Habitats

Wetlands are also critical habitats for biodiversity, and like streams vulnerable to many impacis of
human activities because wetlands and streams collect water and pollutants from the surrounding
landscapes. Wetlands are sensitive to essentially the same types of impacts as are streams. Maintaining
existing hydropattems (the pattern of water level or depth in space and time), as well as water quality, is
one of the most important principals of managing wetlands for biodiversity, Although wetlands are often
“restored” to repair or improve their ecological structure and function, wetland restoration is commonly
effective for some functions and not others. and many functions {including the support of characteristic
assemblages of organisms, and other ecosystem services) take decades or longer Lo restore (Moreno-
Mateos et al. 2012). Generally. those organisms that are more habitat-specialized or more adapied to
low-nutrient environments will be more vulnerable to construction impacts and more difficult to
maintain or restore. Both large and small wetlands are important for their ecosystem services and
biodiversity.

Aquatic Ecology Issues
Importance of Headwater Streams and Wetlands

Headwater streams are a large component of the stream network and comprise 95% of all stream
channels and the great majority of the stream channel length in the United States (Leopold 1964).
Headwater streams form an intricate relationship with the surrounding landscape because of their small
size and high drainage density (Gomi et al. 2002). As such, they are also most susceptible to
anthropogenic manipulations and disturbances to the landscape and are easily harmed. Further, multiple
degraded headwater streams within one watershed can result in cumulative effects on downstream water
quality and biota even if the effect in any one individual stream is small. Increased development (e.g..
urbanization, road densities, and other watershed modifications) are correlated with increased salt
concentrations in streams, decreasing water quality, and decreasing macroinvertebrate community
diversity (Paul and Mever 2001 )edimentation

The effects of the pipeline on aquatic ecosystems need to be considered on the individual stream reach,
pond, lake. or wetland scale but also on the watershed scale where the cumulative effects of headwater
stream degradation might affect downstream populations and species. Construction of multiple pipeline
crossings within a watershed or stream/river could have cumulative detrimental effects that do not allow
time for recovery (Lévesque and Dubé 2007). In this DEIS, it is not clear how many locations will be
affected by stream crossings within each watershed and subwatershed. Additionally, the DEIS does not
carefully consider if there are additional small streams and wetlands that will be encountered in the field,
especially in locations that have not yet been surveyed and are not on U.S. Geological Survey or other
maps. and the DEIS has not provided contingency plans for those stream crossings.

185
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Watersheds that would be crossed by the proposed pipeline
project are listed and discussed in section 4.3.3 of the EIS, and
table 4.3.3-1 lists the areas of the project by milepost that would
be within each watershed. Individual waterbodies and wetlands
that would be crossed are listed by milepost in appendices K and
L, respectively. Information regarding watersheds potentially
affected by other projects relevant to the cumulative impacts
analysis is provided in section 4.13 of the EIS.

Field data would be used to confirm information obtained from
desktop data sources (if the project is certificated), which have
been used to identify waterbodies and wetlands in certain
locations on a provisional basis pending acquisition of field
survey access. See section 1.2 of the EIS and the response to
comment FA4-3. If new waterbodies or wetlands are discovered
during subsequent field surveys or during construction,
construction methods would be as described in sections 4.3.3 and
4.4 of the EIS, and the crossings would be completed in
consultation with the permitting agencies including the FERC
and the COE.
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CO42-61

C042-62

C042-63

There is a potential for the pipeline to increase transport of gas from 650,000 to a maximum of 850,000
Dth/d (dekatherms per day), an increase of 30.8%. The 30 inch pipeline could induce development of
private gas wells — how many other stream crossings or access roads would be needed during that
additional build-out and how would that impact watersheds with current deforestation and stream
crossings?

The hyporheic zone in streams is an active area between the surface water and groundwater. This zone
plavs a critical role in the exchanges of water, nutrients, and organic matter from the surface water to
groundwater and groundwater to surface water (Boulton et al. 1998). The transition zone or interface is
an important location of ecosystem function like nutrient processing and unique hyporheic species of
macro- and micro-fauna. [n this DEIS, there is no consideration of the long-term effects of permanently
installing a pipeline below the stream channel on the hvdrology, temperature, ecosystem function, and
biology of the hyporheic zone.

Sedimentation

Stream sediment vields increase during construction and deforestation within a watershed. especially
near and in channel projects and at locations with steep slopes (Beschta 1978, Wellman et al. 2000, Paul
and Mevyer 2001, Lane and Sheridan 2002). Most of the sediment yield from construction occurs during
relatively few large episodic storm events and floods (Wolman 1967). However, these storm related
pulses of sediment can have long term effects on downstream geomorphology and biota. Pipeline stream
crossings. in particular, have the potential to generate sediment pulses over the course of construction
(Moyer and Hyer 2009, Reid ¢t al. 2004) with harmful downstream efTects to water quality through
increases in total suspended solids, physical habitat through modification of substrate particle size and
channel morphelogy. macroinvertebrate abudances and community structure, macroinvertebrate drift,
and fish behavior and physiology (Lévesque and Dubé 2007). Additionally. sediment fluxes represent
downstream movement of nutrients like phosphorus (Mever 1979). The impact.
depending on the pre-construction function and health of the stream, the resilience of the stream to
environmental stressors, and the cumulative upstream impacts. Smaller streams, given their small size
relative to anthropogenic disturbance, will potentially be affected more. Additionally. the speed of
recovery will vary among streams depending on the timing and duration of the disturbance, as well as
the refugia, connectivity, and mobility to other populations for the biota. For example, if a large storm
occurs simultaneously with the construction phase, the sediment yield will likely be increased and the
effects seen further downstream and over a longer time period.

In this DEIS, stream. bank, and upland sediment will erode during construction activities within the
landscape. The pipeline will cross 42 waterbodies using a trenchless method (HDD, Direct Pipe. or
conventional bore), This will minimize in-stream disturbance except for the drilling locations and
possibility of leaking drill fluids (or blowouts into the stream channel from below). Dry crossing
methods are proposed for the remaining 2335 waterbodies but the option is left open for wel, open-cut
crossing methods if a dry crossing is infeasible. The applicant should clarify what conditions would
make a dry crossing infeasible and who would make the decision to apply for a wel, open-cut crossing
methods given the increased sediment yields expected with open-cut crossings (Reid et al. 2004). The
time window for construction, because of trout spawning. coincides with the season for large summer

cach stream will vary

C0O42-61

C0O42-62

C0O42-63

See the responses to comments CO26-10 and CO26-11.

Waterbodies and wetlands would be restored as described in
sections 4.3 and 4.4 of the EIS, including the use of trench
breakers that would reduce the possibility of changes in
subsurface groundwater flow patterns in the hyporheic zone. See
the responses to comments CO41-15 and CO42-48. Also, see the
response to comment CO41-54 for impacts from operation of the
project.

Erosion and sedimentation, as well as erosion control measures,
are discussed throughout the draft EIS, particularly in sections 2,
4.2,4.3, and 4.4. No waterbodies are currently proposed to be
crossed under “wet” open-cut trenching methods; see section
2.3.2.2 of the EIS. Constitution could request to use wet open-
cut methods only if dry open-cut methods were found to be
infeasible such as an inability to maintain an effective seal on the
diversion structures due to stream geomorphology. The
justification and proposal for any alternative crossing method
would require additional review and approval by the COE, the
PADEP, the NYSDEC, and the Commission before it could be
implemented.

Precipitation is fairly evenly distributed on an average monthly
basis (2.3 inches in February to 4.1 inches in July for Albany,
New York) within the project vicinity (weather.com 2014). The
winter months (December through February) are somewhat drier
than the other months. This information has been added to the
EIS. The potential for flash flooding is discussed in section
4.1.3.5 of the EIS, where we also noted that Hurricane Irene and
Tropical Storm Lee occurred in the months of August and
September, 2011. Appropriate erosion and sedimentation
controls would be installed to prevent sediment migration from
cleared or disturbed areas during storms in accordance with
Constitution’s Plan and Procedures, which are based on the
FERC'’s standard, and the ECPs.

Sedimentation caused by the removal of woody debris would be
contained within the dewatered zones of the dry waterbody
crossings and the stream channel would be restored following
pipeline installation. See the response to comment FA4-7
regarding equipment bridges. These measures would prevent or
adequately minimize the mobilization of sediment to downstream
areas.

Climate data accessed at website:
http://www.weather.com/weather/wxclimatology/monthly/graph/

12222 on May 5, 2014.
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CO42-64

CO42-65

storms and hurricanes; there was no analysis of the frequency and size of storms relative to the
construction areas. This is especially important in the 14.4 miles of New York construction zones with
15% slope where erosion of denuded soils is likely to increase during precipitation events (Dosskey et
al. 2010). 8 slorms are increasing in de (e.g.. Klug et al. 2012) and are predicted 10
increase further in magnitude and frequency (Diffenbaugh et al. 2005; 2013). There are many stream
ngs proposed for this project. but there is no analysis of the accident rate or failure of sediment
nment for crossings. Given a failure rate of even < 5%. that still leaves 10 or more streams that
will have substantial long-term damage from construction. For in-stream construction, all large woody
debris and debris dams will have to be removed. Large woody debris and debris dams can contain
sediment that has been stored for years and removal can stimulate large pulses of sediment downstream
(Beschta 1979, Gurnell et al. 1995). There is no plan for containment of sediment due to removal of in-
stream debris. Permanently installed road crossings, bridges, and culverts have long-term negative
effects on sediment characteristics downstream of the installation after construction has been completed
(Wellman et al. 2000). This has the potential to cause long-term increases of turbidity beyond natural
conditions.

Riparian Cover

Streamside (riparian) forests are an important component of stream ecosystems. This is especially true
with small streams that are more integrated into the landscape. Here, the riparian vegetation plays a
greater role in providing organic matter as a basal resource for stream food webs, regulating
temperature, removing nutrients, and stabilizing stream banks (Dosskey et al. 2010). Removal of
riparian vegetation negatively afTects the stream ecosystem and biota and can result in stream bank and
bed erosion, bank failures and undercutting, and increased stream temperatures (Sweeney et al. 2003).
Riparian vegetation removal at the stream crossings will range from 110 feet for construction to 50 feet
for permanent ROW removal. The “right-of-way would be seeded within six working days following
final grading” (DEIS. page 2-18). but it “may take decades before these arcas resemble the forest
vegetation that was present before construction™ (DEIS. page 4-75). For coldwater fisheries, the
construction window ends on September 30 (DEIS, Table 4.6.2-1). The replanting of riparian vegetation
would have minimal growing season time to establish and the denuded riparian soils would be
susceptible to erosion due to winter storms. freeze-thaw cycles, winter snow melt, and spring floods
(Wynn and Mostaghimi 2006).

Water Loss and Water Movement

The timing and quantity of water {low is critical to the sustamability of freshwater biotic communities,
ecosystem function, and the goods and services on which humans rely (Poff et al, 2009), Setting

um flow standards is critically important as well as maintaining a natural flow regime includin;
variability (Poff et al. 1997). In Table 4.3.3.-5, several streams are identified as having large volumes of
water removed for hyvdrostatic testing to “verify the integrity of the pipeline.” This leads 1o multiple
questions about the potential water withdrawal and the effect on downstream ecosystems. First, at what
rate would the water be removed, especially with respect 1o the flow of the stream? How long will the
dewatering take place? Low flows can reduce the abundances of fish species that are adapted for fast
Mow and promote different assemblages that are more general in their preferences (Freeman and

CO42-64

C0O42-65

The soils in cleared riparian areas would be stabilized during
restoration with permanent grasses, temporary grasses, or
temporary mulch depending on the season. The use of netting or
matting made of jute, wood excelsior, or similar materials may be
used to anchor mulch where needed. Following construction,
Constitution would allow a 25-foot-wide riparian strip along each
waterbody bank to revegetate with native flora in order to
stabilize banks, reduce erosion impacts, and provide shading and
cover for fisheries resources; however, a 10-foot-wide corridor
may be permanently maintained in an herbaceous state directly
above the pipeline to facilitate pipeline inspections.

Constitution would ensure that base flows are maintained in the
source streams during the water withdrawals for hydrostatic
testing process as stated in section 4.3.3.5 of the EIS. This
maintenance of flow should prevent adverse effects such as
changes in stream temperatures and diel temperature cycles.
Hydrostatic testing typically lasts several hours to days;
Constitution stated that water would be held for a maximum of
14 days. The month that hydrostatic testing would occur may
change because it would depend on the rate at which construction
occurs, as well as the dates upon which all permitting agencies
issue final approvals. Constitution intends to submit water
withdrawal permit applications to the Susquehanna River Basin
Commission, the Delaware River Basin Commission, and the
NYSDEC; the withdrawals would also be subject to the
conditions of those permits. Further, our Procedures require that
Constitution maintain adequate flow rates to protect aquatic life,
provide for all waterbody uses, and provide for downstream
withdrawals of water by existing users.
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CO42-67

Marcinek 2006). When would the water be removed? It was not clear in the DEIS if the hydrostatic
testing would occur during the summer when there is the highest potential for a low flow or drought
period. Finally. how would the water withdrawal affect the diel temperature cycles?

In section 4.3.3.5, the water removed for the hydrostatic testing would be discharged in “upland forests”
within the same watershed. What is the rate of discharge? Would the discharge be in one location in
cach watershed? Erosion would likely occur if millions of gallons of water are discharged in the same
location. It was unclear if the underlying geology, soil permeability, soil depth. slope, and biota would
be considered when choosing an upland location. Further, the distance from the discharge location to
headwater streams is critically important to understand if sediment, water, and nutrients would be added
to the stream network. This would especially occur in areas with steep slopes and shallow or wet soils.
Hydrostatic discharge water from pipelines contains polveyelic aromatic hyvdrocarbons (PAHs) and
other hydrocarbons (Eiceman et al. 1984, Kishawy and Gabbar 2010). The DEIS did not indicate if the
water would be tested for any contaminants. Similarly, in section 4.3.3.5, the HDD drilling mud would
be “disposed of at an approved upland location.”™ How would drilling mud. with small clay particles,
affect the turbidity in small upland streams?

Monitoring Protocols

Monitoring multiple variables is necessary to effectively and objectively determine if stream crossings,
vegetation removal in ROWSs, and restoration have an effect on water quality and quantity. The most
effective and real monitoring design is the Before- After-Control-Impact (BACT) design (Smith
2002. Lévesque and Dubé 2007). The BACI approach is often used as a basis for impact assessment and
effects in stream ecosystems (Lévesque and Dubé 2007). A BACI design requires both pre-
and post-disturbance monitoring of the sections of streams above and below the impact site. This allows
the monitor to determine post-construction effects after establishing pre-construction conditions and
accounting for upstream inherent variability in the response variables (e.g.. Moyer and Hyer 2009).

Most of the current information about the biological communities in the pipeline area comes from the
DEC but there is little to no information about current chemical and physical conditions or aquatic non-
fish biological communities outside of a few mussel species. There are several facets of the construction
process that require monitoring including clearing of ROWSs, trenchless and dry stream crossings,
restoration of the stream banks, and revegetation. The response variables that would be measured are
unclear as is who will be carrying out the monitoring. For example, in-stream monitoring could include
assessments of water quality (turbidity, total suspended solids, total water column phosphorus,
temperature, and pH), physical habitat (substrate particle size and channel morphology). benthic
invertebrate community (abundances. densities, diversity, water quality indices using macroinvertebrate
metrics), macroinvertebrate drift and survival. fish abundances and physiology. biotic recolonization
rates, and ecosystem function (metabolism, nutrient cyeling).

The riparian vegetation reseeding and growth would oceur over a longer time period. ' Will monitoring
ensure that native vegetation has effectively taken hold in both the restored streamside arcas and the
ROWs?

CO42-66

CO42-67

See the response to comment FA4-24. Although Constitution
stated that the hydrostatic discharge locations had not yet been
determined, it is likely that discharge would occur at or near the
source or test segment locations identified in tables 4.3.3-5 and
4.3.3-6 of the EIS. The use of dewatering structures would
minimize erosion and sedimentation. Testing of hydrostatic
water discharges is typically not required for new pipe.

Constitution would be required to dispose of drilling fluids in
accordance with section IIL.E of its Plan, at either an approved
disposal facility such as a landfill or possibly at an approved
upland location where there may be a beneficial re-use such as a
soil amendment. If drilling fluids were placed in an upland
location, then landowner approval, survey, and permit conditions,
including sediment and erosion control, would apply.

See the response to comment CO41-12. There are no current
plans for monitoring of water quality, biological conditions, or
post-construction recovery at stream crossings although these
items could be the subject of other permitting requirements. Ata
minimum, the status of revegetation at riparian areas would be
assessed after the first two growing seasons, and remedial action
would be taken if needed. The right-of-way would be observed
and mowed about once every three years during regular
maintenance; any longer term revegetation issues could be
addressed as necessary. Constitution would allow riparian areas
at least 25 feet wide to permanently revegetate across the pipeline
right-of-way at each waterbody crossing (except for a 10 foot-
wide corridor centered over the pipeline) to facilitate bank
stabilization, stream shading, and to provide wildlife habitat as
stated in section 4.6.1.4 of the EIS. See the response to comment
FA4-12 regarding the FERC’s compliance monitoring program.
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C042-67 |Another important aspect of monitoring is independent monitoring of construction while it is occurring.
cont'd Some of the adverse impacts of construction projects can be avoided or reduced if independent
personnel are in the field continuously at each stream and wetland crossing Lo ensure that contractor
activities adhere strictly to environmentally sound protocols and permit conditions.

Other General Concerns

042-68 | The DEIS defines temporary impacts on vegetation as the return “to pre-construction conditions almost
immediately afier construction.” short-term impacts as the return to pre-construction conditions within 3
vears, and long-term as more than 3 years to revegetate (DEIS. page 4-74). Throughout the DEIS, the
conclusions state that there are no long-term impacts on aquatic ecosystems and resources (e.g., Section
4.3.4, page 4-58) without defining short- vs. long-term impacts. What are the actual time spans of some
of the impacts to streams including sediment load? Stream organisms often have short lifespans (<1
vear) and react to anthropogenic impacts at a shorter scale.

The DEIS identified a number of critical issues that the Applicant needed to address before the end of
the DEIS comment period had ended: some of these points are emphasized below.

cO42-60 [1-Provide site specific justification for any permanent fill of waterbodies for crossings (DEIS. page 4-
145). Filling in a waterbody, especially a headwater stream, would constitution a long-term impact and
source of sediment for downstream ecosystems. The same is true for wetlands,

CO42-70 2-The applicant should provide a description of impacts for each waterbody that is not directly crossed

by the pipeline but is in the construction ROW (DEIS, page 4-32). The riparian arca has an important
ning healthy stream ecosystems (see above). A road or cleared ROW running parallel to a
stream or upslope of a stream, especially in areas with steep slopes. can have long-term harmful effects
on a waterbody. There 58 waterbodies withn the construction ROW. but little indication of the length of
the stream channel that would be affected. Some examples from an examination of the topographic maps
provided including MP67 where the Mainline Valve is at the top of a slope from several high gradient
headwater streams, MP93 where the contractor yard is uphill from Titus Lake, and MP113-MP114
where the proposed pipeline comes close to Stander Lake and appears to be within the Stander Lake
watershed, uphill of the lake. Between MP98-10{}, the pipeline crosses the comer of a pond/wetland and
runs parallel 1o a stream for 1+ miles. There is one wetland crossing at MP98.61 for 25 feet and one
stream crossing at MP98.62 for 42 feet. This 1s a major area of impact if the pipeline runs parallel and
near the stream for a distance.

role in mai

C042-71 |3-The applicant should adhere strictly to the NYSDEC construction window of June 15 to September 30

for all T and TS streams (DEIS, page 4-90).

4-The applicant should provide clear timing and magnitudes of the water withdrawal for hydrostatic
testing in consultation with the DEC (DEIS, page 4-93). See above for concerns.

CO42-712

C042-73 | In section 4.3.2, 1. Groundwater General Impact and Mitigation, several sentences are unclear. First, the
applicant would test all water wells within 150 feet of construction prior to and after construction. What

water quality parameters would be measured and at what frequency following construction? Would

CO42-68

C0O42-69

C042-70

CO42-71

CO42-72

CO42-73

Impact durations are defined in section 4.0 of the EIS. Impacts
on streams and aquatic life resulting from dry crossing methods
are expected to be minor and generally occurring within the 48-
hour crossing period. Most aquatic species, including
macroinvertebrates, typically re-colonize disturbed areas within
weeks to months. Temporary construction-related impacts
associated with the use of dry crossing methods would be limited
primarily to short periods of increased turbidity before
installation of the pipeline during the assembly of the upstream
and downstream dams and following installation of the pipeline
when the dams are removed and flow across the restored work
area is re-established.

No fill is proposed for waterbodies. See the response to
comment FA4-26 regarding permanent fill in wetlands.

See the response to comment FA4-23 regarding potential impacts
on waterbodies located within the construction right-of-way, but
not directly crossed by the pipeline.

See the response to comment FA4-33 regarding fishery
construction windows.

See the response to comment CO42-65.

Constitution would offer to landowners at least one pre-
construction test and at least one post-construction test of private
wells for the parameters as stated in section 4.3.2.1 of the EIS.
See the response to comment FA4-3 regarding pending field
surveys.
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CO42-74

CO42-75

CO42-76

there be monitoring during construction? The applicant has “agreed to provide expert field assessments
of seeps and springs within 150 feet of construction workspaces.” Has the applicant surveyed the area
for all seeps and springs within 150 feet of construction? Small seeps represent the start of headwater
streams: they are hard to locate because even small topographic dips in the landscape could coincide
with the water table. Field surveys help clearly identify perennial groundwater seeps through measuring
the constant cold water temperature, flow during the summer. and through identification of specific
plants. Groundwater flow is typically very slow and the impacts of construction might take days to
months to surface in local springs and seeps. Evaluating changes in groundwater quality may not enable
the monitor to halt construction if construction was to be completed in less than a week. How long will
the monitoring take place after the construction has concluded?

In section 4.3.3.1, the Applicant would “restore the stream bed and banks” (DEIS, page 4-45) following
removal of temporary water crossing, There is no indication of the restoration procedures or monitoring
to ensure efticacy of restoration,

In section 4.3.3.4. the Applicant indicates that. according to FEMA, the areas with aboveground
Facilities would have a 1% chance of an annual flood event. What size is this flood event? Have the
numbers been forecast with the potential increase in size and frequency of large rain events in the
future?

Biodiversity [ssues

Here we discuss amimals and plants that will be most vulnerable to pipeline impacts, especially those
species listed as endangered, threatened. special concern, or Species of Greatest Conservation Need
(animals) by the DEC, as well as those vascular plants ranked $1, 82, or 83 by NYNHP. According to
the DEC (htp://www.dec.ny.gov/animals/9406. html ):

The State Wildlife Grants program provides funds for conservation efforts aimed at preventing fish and
wildlife populations from declining, reducing the potential for these species to be listed as endangered,
In order to access these grant finds, New York State was required to develop a Comprehensive Wildlife
Conservation Strategy (CWCS) that focuses on the "species of greatest conservation need.” This
includes those species that are deemed rare, imperiled and those for which status has not been
established,

We consider all Species of Greatest Conservation need (SGCN) that use stream, riparian. or wetland
habitats as potentially affected by pipeline construction and operation, and most of these speci
discussed below. SGCN include officially listed endangered. threatened, and special concern species and
additional species considered vulnerable or about which insufficient information is available to
determine vulnerability. Because impacts of the proposed Constitution Pipeline, and many other
development projects (including at least three other Pennsylvania-to-New York gas pipelines [Stilwell
2012, Appendix 1]). are large-scale and cumulative. Constitution Pipeline impacts to SGCN and other
rare biota may be repeated widely throughout the ranges of many species and thus have overall effects
on populations thal may not occur in any one stream segment or wetland. Stilwell (2012) recommended
a cumulative impact analysis of the Constitution Pipeline, other pipelines, highways, and other

e

development projects. We would add to this residential and commercial development, mining, forestry,

CO42-74
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At waterbodies that would be crossed by the pipeline as well as
those affected by access roads or bridges, any disturbance to
stream banks or channels would be restored, typically with heavy
construction equipment, to either match pre-construction
contours or to a stable angle of repose if the EI determines that is
necessary for bank stability. This process is in accordance with
section V.C.3 of Constitution’s Procedures, which are based on
the FERC standard.

Section 4.3.3.3 actually stated “None of the proposed
aboveground facilities, including Iroquois’ project, would be
within a FEMA flood hazard zone.” The 1-percent annual
chance flood (Zones A, AE) is also called the base flood or 100-
year-flood by the FEMA (http:/www.fema.gov/floodplain-
management/flood-zones, website accessed on May 7, 2014).
The 0.2-percent chance flood is the 500-year flood. Zone X has a
moderate flood hazard with a risk between the 100-year-flood
and the 500-year flood. The EIS has been updated with this new
information. The information presented is based on current data
provided by the Federal Emergency Management Agency.

Potential impacts on fish and wildlife (section 4.6), special status
species (section 4.7), and cumulative impacts (section 4.13) are
discussed in the EIS. Other species such as lichens and
invertebrates may also be affected by the proposed projects, but
population level impacts are not anticipated. Some of these
species may be able to re-colonize the restored right-of-way.
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other energy development, and agriculture, because all of these land uses can generate impacts on
streams and wetlands similar to those caused by pipelines.

Of course the pipeline will affect rare species such as mosses that have been reviewed by the New York
Natural Heritage Program but about which Iittle is known, as well as rare species of groups such as
lichens and many invertebrate groups that have not been officially reviewed. listed, or tracked by any
federal or state agency. These other species are no less deserving of protection and conservation as the
species discussed below, because they are genetically unique and, for example. contain unique chemical
compounds that have potential pharmaceutical value.

In this report. we use the term “sedimentation” to mean input of soil materials (sediment) of all particle
sizes 1o surface waters caused by, or increased by, human activities. In this sense, sedimentation is the
same as the term “siltation”™ often used in the environmental literature. We are not using the term
sedimentation in the geological sense that includes erosion, transportation, and deposition of sediments.

Mammals

Bats. Riparian corridors and wetlands are important foraging habitats for bats. The Indiana bat (\Myotis
sodalis: federally and state listed as endangered). northem bat (Myotis septentrionalis: proposed for
federal listing as endangered), and small-footed bat (Myatis leibii; 8C) are among the species that forage
around wetlands and watercourses. Because sedimentation from pipeline construction may have short-
term or long-term impacts on aquatic insects, the adult stages of which form part of the diet of bats,
impacts on bats need to be considered.

River otter (Lontra canadensis; SGCN). River ofters use streams. ponds, lakes, and flooded wetlands for
foraging. This species is widespread in New York and almost certainly occurs in the medium size and
large streams proposed to be crossed by the pipeline

Birds

Many wetland and riparian bird species are among the most imperiled of all New York birds.
Threatened species include pied-billed grebe (Paodilymbus podiceps), least bittern ([xobrychus exilis),
northern harrier (Circus cyaneus), bald eagle (Haliaeetus lencocephalus), king rail (Rallus elegans), and
sedge wren (Cistothorns palustris). Special Coneem species include American bittern (Boranrus
lentiginosus). osprey (Pandion haliaetus), red-shouldered hawk (Buteo lineatus), and cerulean warbler
(Setophaga cerulea). Other SGCN birds of these habitats are black-crowned nmight-heron (Nyeticorax
nyeticorax), American black duck (Anas rubripes), blue-winged teal (Anas discors), American
woodeock (Scolopax minor), black-billed cuckoo (Coceyzus erythropthalmus), Canada warbler
(Wilsonia canadensis), and Louisiana waterthrush (Seiurus motacilla).

The pied-billed grebe was reported in the pipeline area by NYNHP. This species breeds on small or
large marshes with areas of shallow open water and patches of emergent vegetation. The bald eagle
population in New York is expanding and nesting may occur in new localities near the pipeline. Stilwell

(2012) and Conrad (2012, Appendix 2) reported that bald eagles have been known to breed in the area of’
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Potential impacts on bats are discussed in sections 4.7.2 and 4.7.3
of the EIS. Given the localized nature of the proposed waterbody
crossings, it is unlikely that impacts on macroinvertebrate
impacts would affect bat foraging behaviors. The river otter was
not identified as of concern for the project, and the NYSDEC did
not request that this species be added to our discussion in section
4.7. Given the measures that would be used to prevent and
minimize impacts on aquatic habitats as described in sections 2,
4.6, and 4.7 of the EIS, we conclude that potential impacts on the
river otter would be mostly temporary and adequately minimized.
See the response to comment FA4-31.

Potential impacts on birds (including bald eagles) and their
habitats are discussed in section 4.5, 4.6.1, and 4.7 and these
sections have been updated for the final EIS in relation to
Constitution’s Preliminary Migratory Bird and Upland Forest
Plan which was filed on May 6, 2014
(http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1421
3683).
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the proposed pipeline. Bald eagles are sensitive to disturbance during the breeding season,
approximately February to August, when pipeline construction activities might cause nest abandonment.
Northern harrier breeds in extensive marshes, wet meadows. and possibly wet shrublands, as well as dry
non-wooded habitats. Harriers are very sensitive 1o human intrusion during the nesting season, Red-
shouldered hawk typically breeds in extensive, closed-canopy, mature forest, especially in or near
wetlands. Forest fragmentation tends to reduce suitability of habitat for red-shouldered hawk and
increase suitability for red-tailed hawk which is a more common species. One of the important breeding
habitats for cerulean warbler is riparian forest with large trees, and this species is vulnerable to forest
fragmentation. American woodcock breeds in wet shrubland or young forest, often in riparian areas or
swamps. The species has declined severely rangewide in recent decades. Louisiana waterthrush usually
nests on st banks in microhabitats such as among exposed tree roots: we expect it to be vulnerable to
altered hydrology that floods nests or causes collapse of banks during breeding season. All of the SGCN
birds are to one degree or another sensitive 1o loss or alteration of breeding habitats and in some cases
nonbreeding habitats. Many of these species are area-sensitive, that is, they require large areas of
unfragmented habitat. Fragmentation of marsh habitat by the pipeline, for example. along with other
impacts such as sedimentation and establishment of invasive plants, would be a long-term impact that
could eliminate breeding by northern harrier, least bittern, and American bittern.

Turtles

Snapping turtle (Chelydra serpentina, SGCN). Although the snapping turtle is a common species that
inhabits many waterbodies and wetlands, local populations may be vulnerable to impacts of pipeline
construction. Adults and juveniles may be injured or killed by construction equipment and vehicles; road
mortality of this species is common in general. Well-drained, friable, upland soils created by
construction disturbance often attract nesting females in June of each vear. Nesting in construction-
disturbed soils may be an “ecological trap™ in that eggs or hatchlings will be killed in some nests when
run over by heavy equipment or damaged by earthmoving. Eggs are laid from late May to early July
(mostly in June), and hatchlings either leave the nest in August-September, or overwinter in the nest and
emerge the following spring. Thus nesting and incubation of this species and other turtles occur with the
construction window,

Wood turtle (Glyptemys inscilpta; special concern and SGCN). The wood turtle is closely associated
with perennial streams and rivers, Wood turtles overwinter in particular microhabitat features of stream
channels (e.g., snags, deep pools, mammal burrows in banks) and spend much of the warm months in
the riparian areas foraging. Wood turtles lay eggs in nests in the soil in approximately June and the eggs
incubate in the soil until hatching and hatchling emergence in September-October. Adult wood turtles
are vulnerable to injury and mortality from farm equipment and motor vehicles (Saumure et al. 2007)
(and by inference construction equipment). Wood turtles may nest in recently disturbed soils, much as
do snapping turiles (see above), thus eggs and hatchlings may be killed during construction or
maintenance of the pipeline.

Sedimentation and scouring of stream channels potentially has a long-term impact on critical features of
wood turtle habitats, Clearing of forest within a few hundred meters of streams may provide nesting
sites and foraging habitats. Heavy equipment use in late spring and summer is likely to injure and kill
wood turtle adults, juveniles, and egps. Turtles are adapted to low annual mortality in the adult life
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General impacts on general wildlife are discussed in section
4.6.1. See the response to comment FA4-32.
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stage, and even small increases in adult mortality can cause population declines. It is unlikely that the
potential benefits to wood turtles of the creation of open areas and disturbed well-drained soil would
outweigh the negative effects of damaged stream channels and equipment-caused mortality.

Snakes
Three SGCN snakes oceur in association with wetlands and range through part or all of the pipeline area

(Gibbs et al. 2007). The vulnerabilities of these three species to human activities such as the impacts of
pipeline construction and operation are poorly known.

Eastern ribbon snake (Thamnophis sauritus; SGCN). This species occurs in the pipeline area in Broome
and southwestern Delaware counties (Gibbs et al. 2007). Ribbons snakes are closely associated with
ponds, marshes, and other kinds of wetlands, as well as upland habitats bordering ponds and wetlands
(Gibbs et al. 2007).

Eastemn racer or black racer (Coluber constrictor; SGCN). The black racer distribution includes a
majority of Schoharie County (Gibbs et al. 2007) and it may be present in the pipeline area. Although
this is principally a species of upland habitats that are not densely forested. it also uses marsh edges
(Gibbs et al, 2007).

Smooth green snake (Liochlorophis vernalis, SGCN). The habitats of this snake are mainly wet and dry
grasslands and it occurs throughout the pipeline area (Gibbs et al. 2007).

Salamanders

Salamanders in general are very vulnerable to impacts of human activities. Six species of salamanders

are listed as SGCN in New York and range into the pipeline area. All six have aquatic larvae that live in
streams, although the adults are variously aquatic, semi-aquatic, or principally terrestrial.

Jefferson salamander (Ambystoma jeffersoniamom: SC. SGCN). The Jefferson salamander spawns. and
its larvae develop, in forested vernal pools (intermittent woodland pools, sensu Kiviat and Stevens
2001). Outside of the late winter or early spring spawning season, adults live in the surrounding upland
forest where they spend most of their time burrowing in the forest floor and soil, or beneath cover
objects such as logs and rocks. The breeding pools are generally small isolated pools that hold water
from approximately late fall into mid-summer. These pools are often drained. filled. or dredged for
agriculture, mosquito control, landscaping, development. or waste disposal. Calhoun et al. (2005)
recommended no disturbance in the pool depression itself, no construction in the pool envelope
extending 30 m outward from the maximum high water edge of the pool. and development of no more
than 25% of the critical habitat between 30 and 230 m outside the pool. Many pools are not visible on
aerial photographs or satellite imagery. and many are not shown on the National Wetland Inventory
maps. Forested vernal pools need to be located and mapped within at least 230 m of the proposed
pipeline alignment so they and their critical habitat can be protected. The “leaf pack”™ or forest litter layer
on the bottom of the pool apparently provides the food for the macroinvertebrates that form much of the
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CO42-80 General impacts on general wildlife are discussed in section
4.6.1. See the response to comment FA4-32.

C0O42-81 General impacts on general wildlife, including salamanders, and
fisheries are discussed in section 4.6. See the responses to
comments FA4-32 and FA4-35. Discussion of the hellbender has
been added to section 4.7 of the EIS.
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Jefferson salamander’s food, and sedimentation into the pools is probably adverse to this invertebrate
assemblage and may constitute a long-term impact.

Blue-spotted salamander (4mbystoma laterale, SC, SGCN). The blue-spotted salamander has a life
history and habitat affinities similar to that of the Jefferson salamander (see above: Gibbs et al. 2007).
Blue-spotted salamanders, at least in some regions, breed in flooded swamps rather than in forested
vernal pools (Klemens 1993). Management recommendations are similar to those for Jefferson
salamander (Calhoun et al, 2003).

Northern red salamander (Pseudotriton ruber; SGCN). This species is found in and near streams,
springs. ponds, and wetlands as well as in the adjoining forests (Gibbs et al. 2007). The geographic
range of the red salamander may barely extend into the pipeline area on the Delaware-Otsego county
border (Gibbs et al, 2007).

Four-toed salamander (Hemidactvlium scutatum; SGCN). Four-toed salamanders oceur in moist forests
near wetlands as well as in seeps. forested vernal pools. bogs, and swamps, and are often associated with
moss mats (Sphagmon and other mosses: Gibbs et al. 2007). This species is secretive and often hard to
find.

Long-tailed salamander (Enryeea longicanda: 8C, SGCN). This salamander has a restricted distribution
in New York that includes Broome County and the western end of Delaware County. Long-tailed
salamander adults spend much of their time close to small streams in forests; eggs are laid and larvae
develop in the streams (Gibbs et al. 2007). Although the life history of this species is poorly known, it is
expected to be vulnerable to physical and chemical changes in the headwater streams and moist riparian
habitats where it occurs

Hellbender (Cryprobranchus alleganiensis: SC., SGCN). The hellbender is a large, fully-aquatic stream
salamander. Hellbenders require cool. flowing, well-oxygenated water with little or no sedimentation.
large flat rocks in the stream bed for adult shelter, and a deep gravel substrate for larvae (Gibbs et al.
2007). Sedimentation from pipeline construction would lower dissolved oxygen levels in streams in the
short term, and may fill interstices of streambed rocks and gravel in the long term. The pipeline
crossings themselves may damage habitats: although these may be small areas, it isn’t known if they are
eritical for the hellbender. Although the hellbender is apparently extirpated. or nearly so. from the upper
Susquechanna River system in New York, it is planned to reintroduce hellbenders headstarted from
Pennsvivania eggs in the river near Oneonta, thus increased sediment and removal of riparian forest
associated with the proposed pipeline could be a threat to habitat quality for restoration of this species
(Peter J. Petokas. Lycoming College. personal communication).

Fishes

Five species of fish are SGCN and may oceur in the general area of the proposed pipeline (see range
maps in Smith [1985]). These are the American eel (Anguilla rostrata), brook trout (Salvelinus
fontinalis, heritage strains), blackchin shiner (Nofropis heterodon), comely shiner (Notropis amoenus),
and swallowtail shiner (Notropis procne).
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General impacts on fisheries (including trout) are discussed in
section 4.6.2 of the EIS. Impacts on stream habitats would be
avoided or minimized through the use of trenchless or dry
crossing methods. As described in section 4.6.2.3 of the EIS,
Constitution would attempt to capture and relocate fish that may
be in the sections to be dewatered for dry crossings. Discussion
of the American eel has been added to section 4.7 of the EIS.
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Brook trout occur widely in the project area, especially in smaller streams. There are populations of wild
brook trout (i.¢.. non-stocked trout that are reproducing in the wild) in the area. According to Chris

Van Maaren (DEC, personal communication), “heritage™ brook trout (trout that are believed 1o be of
precolumbian genotype[s]) had until recently been found in Tunis Lake, Delaware County, within about
40 km of the proposed pipeline. This Tunis Lake strain is being preserved in two ponds in southern
Delaware County. Modern genetic analysis. to determine heritage status, has not been conducted on the
small headwater brook trout populations in Delaware County that will be crossed by the pipeline
construction.

The brook trout is a coolwater fish that thrives within a narrow range of environmental conditions, and is
a very important sport fish. In a southern Ontario study, brook trout spawned near headwaters where
dissolved oxygen (DO) was high. the substrate was gravelly, and there was groundwater seepage (Witzel
and Maccrimmon 1983), However, in Pennsylvania, groundwater discharge was not associated with
brook trout nest sites (Curry and Noakes 1995). Such variation in habitat affinities may make it difficult
to accurately predict impacts of pipeline construction. Groundwater input and shading by riparian
vegetation are important to maintain cool water habitat in small streams (McRae and Edwards 1994).
Brook trout will be stressed by climate warming {Meisner 2011). Turbidity interferes with the ability of
brook trout to forage successfully (Sweka and Hartman 2001). Sediment input from pipeline crossings
would probably also reduce DO and fill interstices in the stream bottom. affecting spawning habitat. A
small experimental addition of sand to a sowthern Michigan stream resulted in a large decrease in the
brook trout population and its food organisms (Alexander and Hansen 2011). Sedimentation would
probably cause a long-term degradation of spawning habitat. Removal of riparian vegetation would
increase water temperature and potentially affect the dead plant material (detritus) entering the stream
which could alter the stream food web and adversely affect the insects trout eat. Brook trout were found
to move widely up and down siream (Gowan and Fausch 1996), thus pipeline construction across
streams potentially affects this species through long segments of stream. Fragmentation of stream
systems by barriers can cause extinction of brook trout populations (Letcher et al. 2007); a stream need
not be completely blocked (e.g.. by a dam) to create a barrier to fish movement. Given the narrow
environmental tolerances of brook trout, and their sensitivity to sedimentation, warming, and reduced
DO, it is very likely that pipeline construction at crossings and near streams would adversely affect
brook trout and their fishery. The occurrence of brook trout, and potentially of heritage brook trout, in
streams that would be approached or crossed by the pipeline. needs to be addressed more thoroughly in
the envire | it for the Constitution Pipeline

American eel (SGCN and candidate for federal listing) occurs in the Delaware River system, tributaries
of which would be crossed by the pipeline. This species could be affected by pipeline construction.

It is important 1o not create barriers to the movements of fish, hellbenders, mussels, and other fully
aquatic animals up and down stream. Temporary barriers during pipeline construction might not
interfere seriously with animal movement unless individuals are present during reproductive migrations,
However, there is some potential for pipeline crossing installation, or landslides from pipeline
construction on steep slopes, to aller a streambed such that animal passage is made more difficult on a
long-term basis.

Increased sediment load from disturbances such as pipeline construction have a number of short-term
physiological, behavioral. and other impacts on fishes, depending on the type of sediment, fish species,
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and other factors (Iévesque and Dubé 2007). Some of these effects, including gill damage (I.évesque
and Dubé 2007) are likely to affect fishes in the long term by reducing health and fitness. Inasmuch as
the DEC water quality criteria require no substantial visible contrast to natural conditions, and because
increased turbidity (sedimentation) from disturbance of streambeds or of upland soils near streams can
cause short-term and probably long-term harm to fishes (and other organisms discussed in this report),
we are concerned about the ability of the Constitution Pipeline to meet the water quality criteria and not
cause adverse impacts to SGCN and other aquatic (and wetland) species.

Pearly Mussels

Ten species of pearly mussels or freshwater mussels (Unionoidea) occur in the pipeline area (Strayer
and Jirka 1997), three of which are SGCN (dlasmidonta marginata, Alasmidoma varicosa, Lasmigona
subviridis). Pearly mussels in general are one of the most endangered groups of organisms in the U.8.
(Stein et al. 2000), and are sensitive to flow changes. sedimentation, chemical pollution, and other
human-caused changes to streams. Sedimentation is often especially harmful to mussels (Biber 2002),
Although sedimentation and nutrient enrichment have ofien been cited as adverse 1o mussels, there are
examples of rich mussel assemblages in streams in agricultural landscapes that are subject to both
factors (Strayer and Jirka 1997). Given that mussel populations have been harmed by sedimentation in at
least some situations, and the historic loss of many species and populations of mussels in the castern

1.5, (although not necessarily in New York). caution is required in assessing the impacts of the
proposed pipeline. In this context it may be noted that once extirpated from a stream, mussel populations
tend to reestablish slowly (Straver and Jirka 1997), that sedimentation can cause long-term impacts to
streams, and thal impacts may propagate long distances downstream

‘The green floater (L.asmigona subviridis; state threatened) occurs in the Susquehanna River system
(Strayer and Jirka 1997). It is sensitive to flooding and drought (Kipp et al. 2014). thus may be
vulnerable to hydrological changes in streams during pipeline construction.

The brook floater (4 lasmidonta varicosa, state threatened) occurred historically in the upper
Susquehanna River system. This mussel is most often associated with nutrient-poor streams (Strayer and
Jirka 1997) thus may be sensitive to nutrient enrichment from disturbed soil or other sources.

The elktoe (Alasmidonta marginata; SGCN) oceurs in the upper Susquehanna system (Strayer and Jirka
1997).

The vellow lampmussel (Lampsilis cariosa), considered vulnerable by NYNHP, was recorded from two
localities at or near the proposed pipeline (Conrad 2012).

Dragonflies

Several stream-breeding SGCN gomphid dragonflies are known from streams or rivers in the region and
could occur in the pipeline area. These SGCN gomphids include rapids clubtail {Gomplnes quadricolor),

spine-crowned clubtail (Gomphus abbreviatus), extra-striped snaketail (Ophiogomphus anomahis) and
brook snaketail (Ophiogompins aspersus) (Enin White, New York Natural Heritage Program, personal

15

C0O42-83

CO42-84

Potential impacts on freshwater mussels are discussed in sections
4.6 and 4.7 of the EIS.

Section 4.6 of the EIS has been updated regarding potential
impacts on aquatic macroinvertebrates.
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communication). Gomphidae larvae burrow in the substrate, and many (if not all) species are closely
associated with substrates having a narrow range of particle size (Corbet 1999); these affinities suggest
sensitivity to sedimentation. Gomphidae are relatively intolerant of pollution in general (E. White,
personal communication). Sediment and other pollutants from pipeline construction may have adverse
effects on rare dragonflies, and stream reaches downstream from crossings and locations where the
pipeline is proposed to pass near sireams should be surveved for rare dragonflies (and rare damselflies).

Other Invertebrates

The Appalachian tiger beetle (Cicindela ancocisconensis: SGCN) occurs in the Schoharie Creek, Esopus
Creek. and Neversink River systems, and likely the Susquehanna River system (NYNHP 2013), and
could be present at some of the proposed pipeline stream crossings. This species needs sparsely
vegetated gravel or sand bars or sandy beaches in streams. Disturbance of such bars, alteration of
flooding regimes, or possibly removal of riparian vegetation could eliminate Appalachian tiger beetle
from a stream segment (NYNHP 2013a).

Rare species of mayflies (Ephemeroptera). stoneflies (Plecoptera), and other aquatic invertebrates may
also occur in waters along the pipeline route. A pipeline crossing of a stream in the U.K. resulted in
increased silt in the substrate below the crossing, which caused long-term changes in the species
composition of the invertebrate assemblage that persisted for four vears (Armitage and Gunn 1996),
This illustrates the risk of long-term impacts to stream organisms from the proposed Constitution
Pipeline.

Vascular Plants

The applicant performed rare plant surveys (DEIS 2012 Rare Plant Survey Report) limited to northern
monkshood (Aconitum noveboracense, federally listed), Hooker's orchid (Platanthera hookeri: state
endangered), and a somewhat vague rare ground pine (presumably a lycophyte) reported by a
landowner. Northern monkshood and Hooker’s orchid are known from records at or near the proposed
pipeline route. Only small portions of the pipeline corridor were identified to be surveyed for these rare
plants, and some of those sites were not surveyed because landowner permissions were not granted.
None of the three species was found in the applicant’s surveys.

There are deficiencies in the survey approach. First. essentially only two species of rare plants were
surveyed for. Survevs should address all relevant rare species that are known to occur in nearby portions
of the state (e.g.. entire counties) and for which potential habitat exists in the area of the proposed
pipeline. The rare species to consider are those ranked as 81, 82, or §3 by the New York Natural
Heritage Program, and possibly certain species that are regionally-rare, i.e., rare in the region of the state
to be affected by the proposed project. Moreover, the entire proposed pipeline right-of-way should be
surveyed, as well as nearby areas downslope and downstream that are likely to be affected by offsite
impacts such as sedimentation and colluviation (accumulation of surficial materials downslope).

Goldenclub (golden club. Crontium aguaticum: state threatened) was reported in the pipeline area by
Conrad (2012). Away from the Hudson River estuary in New York. goldenclub occurs in peatlands
(bogs or poor fens) where it is known from few localities (Weldy et al. 2014); NYNHP recommends that
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As discussed in section 4.7.3 of the EIS, Constitution developed a
list of special-status species, including plants, based on
consultation with federal and state agencies. We have included a
recommendation in section 4.7 of the EIS that Constitution
complete field studies for all applicable state-listed species,
including rare plants, and develop mitigation measures in
consultation with the state agencies prior to the start of
construction.
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the hydrology and lack of disturbance in goldenclub sites be protected to conserve the species (NYNHP
2013c). Goldenclub would be vulnerable to pipeline crossings of wetlands or pollution from pipeline
construction upslope which would introduce sediment and nutrients into the peatland and promote the
overgrowth of taller vegetation.

Southern twayblade (Listera australis: state endangered), an orchid, and pod grass (Scheuchzeria
palusiris) were both reported in the pipeline area (Conrad 2012).

Threadfoot (Podostenum ceratophyllum; state threatened) has been documented in Delaware County
(Weldy et al. 2014) and could occur in streams proposed to be crossed by the pipeline. Threadfoot
typically grows on rocks in fast water of medium to large streams, and is considered vulnerable to
sedimentation, nutrient pollution, and changes in flow regime (NYNHP 2013b). Threadfoot is hard to
find because of the swiftwater large stream habitat.

A number of other rare plants could occur along the route of the proposed pipeline. These include, for
example, Botrychium oneldense, Porteranthus stipulatus, Phlox maculata, Pinguicula vulgaris,
Symphyotrichum boreale, Polemonium vanbruntiae, Laciuca hirsuta, Carex backii, and Cynoglossum
virginiamim var. horeale (David Werier. Botanical and Ecological Consultant, Willseyville, NY). As
mentioned above, these and other species need to be surveyed for along the pipeline route.

Gieneral Comments on Rare Species

It appears from the DEIS and associated reports that consideration of rare species focused on certain
federally and state-listed endangered and threatened species. Those are of great importance in
environmental assessment of a proposed project. However, many other rare or vulnerable species should
be addressed. These include all the animals on the state list of Species of Greatest Conservation Need
(SGCN). and all the vascular plants and mosses ranked $1. $2. or 83 by the New York Natural Heritage
Program (NYNHP). Conservation and protection of animals and plants on these lists is necessary to
prevent additional species from declining to the extent that they need to be listed as endangered or
threatened, Volume IV Appendix R of the DEIS (dated 2012) describes surveys for 10 rare plant species
in Pennsylvania, 3 rare plants in New York. plus timber rattlesnake and Indiana bat: none of the other
rare animals or plants mentioned here were surveyed for.

The letter from Nicholas Conrad of NYNHP to John Zimmer of AECOM reporting records of rare
species and communities from the NYNHP database is dated 16 October 2012 (Conrad 2012, Appendix
2). The letter recommends updating the inquiry to NYNHP if the project is still in development one year
afier the date of the letter. We have not found an updated letter. The NYNHP letter also states that
NYNHP files were checked for the counties of Schoharie, Delaware, Otsego, and Chenango: Broome
County is not mentioned although the principal proposed route transiis Broome County. If the six routes
for which data were requested from NYNHP do not include all of the currently proposed routes, data for
those routes should be requested from NYNHP.

It is well known that National Wetland Inventory (NWI) maps. which were used 1o locate wetlands for

the DEIS, omit 2ome wetlands and map others conservatively (i.e., smaller than their actual size) (e.g..
Hudsonia. upublished habitat mapping data). Very small wetlands such as seeps and forested vemnal
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Constitution indicated that its consultations were ongoing with
the New York Natural Heritage Program as reported in table 1.5-
1 of the EIS. These additional contacts would be required as
Constitution assesses and adopts route variations and new
contractor yards. We have included a recommendation in section
4.7 of the EIS that Constitution complete field studies for all
applicable state-listed species and develop mitigation measures in
consultation with the state agencies prior to the start of
construction. See the response to comment CO42-85 regarding
the list of special-status species and our recommendation for
additional consultations.

See the response to comment FA4-3.
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pools are commonly omitted because they do not all show on aerial photographs or satellite imagery.
Thus the true amount of wetland is greater than that considered in the DEIS. Moreover, many small
headwater streams, intermittent and even perennial, are almost certainly not considered in the DEIS for
similar reasons. In order to accurately assess environmental impacts of the pipeline, the applicant must
accurately map all wetlands and streams potentially affected by the pipeline, including wetlands and
streams downslope from the proposed alignment.

New York State water quality standards (6NYCRR 700, 703.2) state that the criterion for acceptable
turbidity is “No increase that will cause a substantial visible contrast to natural conditions.” Construction
sites commonly result in substantial visible turbidity. and this impact often continues long-term (e.g..
months or longer) after completion of construction when heavy rainfall or snowmelt erodes scraped
arcas or backfill that has not been stabilized by sufficient growth of vegetation. Despite statements in
environmental documents, sedimentation barriers at construction sites are most often inadequate 1o
prevent substantial amounts of fine sediment from entering surface waters and wetlands. Sediment often
passes around. beneath, over, and through barriers. Morcover. these barriers are often not properly
cleaned up and removed afer project completion, eventually resulting in barrier failure and movement
of retained sediments into runoff waters. Steep slopes, of course, exacerbate these problems. The

ber of times “sed * and “sedi are mentioned in this report suggests the importance of
sedimentation as a short and long-term adverse impact to streams, wetlands, and their biota, including
many of the SGCN discussed here.

It is incumbent upon the applicant to demonstrate that rare species will not be unacceptably harmed by
long-term and short-term impacts of the proposed project. Any impact. such as sedimentation. that
affects at least one reproductive season or one foraging season. must be considered a long-term impact
because it has the potential to reduce fitness of a species in a wetland or stream reach. Some strong
impacts can occur in a single day of heavy rain or a single pass of heavy equipment over a critical
habitat such as a trtle nesting area. Any of the impacts discussed in this report could be repeated many
times along the route of the Constitution Pipeline. not to mention the routes of many other gas pipelines
and other land uses. thus these impacts must be considered cumulatively in their degradation of river
systems such as the Susquehanna and Delaware, and their impacts on species that are affected at many
locations.

‘The first concem in avoiding and reducing impacts on rare native species is to conduct adequate surveys
using skilled personnel and appropriate techniques at and downstream of all locations where the pipeline
is proposed to approach or cross water bodies and wetlands (including all alternate routes), and this
needs to be done before permits are issued for the project to ensure that proper surveys are conducted
and the project is modified accordingly. Surveys should also be conducted for rare species of upland
habitats (these are not addressed in our report). The intent of the SGCN listing of species that have not
been state or federally listed as endangered or threatened is to stimulate the inclusion of these species in
environmenial assessments as well as basic research so that additional species will not have to be listed
as endangered or threatened. The DEC pursues “...conservation efforts aimed at preventing fish and
wildlife populations from declining, reducing the potential for these species to be listed as endangered”™

ittp: www.dec.nv. govianimals/9406. himl). We emphasize that, just because a species is not recorded
in the databases of the NYNHP. DEC, USFWS, or another entity. does not mean that species is not
present in the area of concem.
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See the response to comment CO42-63.

Constitution performed biological surveys in coordination with
the relevant agencies and using qualified staff. See the response
to comment FA4-3.
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Blasting in water bodies is expected to occur during construction (Desnoyers 2014). Shock waves from
blasting could kill or injure aquatic animals such as hellbenders, brook trout, and invertebrates, and alter
substrates to unknown distances from the blasting site (pipeline crossing). This is one of many impacts
that increases the importance of knowing where species of concern are in the streams system {and
wetlands) to be crossed or bordered by the pipeline

Rare Species Potentially Inhabiting Pipeline Rights-of-way after Construction

Although the proposed pipeline would degrade the quality of wetlands, streams, and other habitats for
many species of concern, there are also species that would colonize and potentially thrive in the
disturbed soils and herbaceous vegetation of the pipeline right-of-way. A few of these are native species

that are rare or habitat-limited, and of conservation concern.

Long-lasting rain pools on a pipeline service road in New Jersey once supported the globally-rare but

unlisted “feminine™ clam shrimp (Chzicus [Caenestheriella] gynecia;, Schmidt and Kiviat 2007). Turtles.

including the wood turtle (see above), nest in sparsely-vegetated, well-drained, friable, coarse-textured
soil including on utility rights-of-way. A few rare plant species have been found at the edges of pipeline
rights-of-way in Pennsylvania according to Kleinfelder biologists. We expect that the benefits of
pipelines to such rare native species will usually be greatly outweighed by the detriments to many other
species including those discussed above.

Invasive Species

Nonnative weeds with the potential to colonize and spread widely in essentially native plant
communities are considered “invasive™ and can harm biodiversity by having adverse competitive effects
on other plants (especially uncommon or rare species). or by replacing plants important to uncommon or
rare native animals. Weeds readily disperse and colonize along linear disturbances such as roads,
railroads, and pipelines. Where these spreading species encounter a vulnerable natural habitat they may
spread off the infrastructure corridors and into more natural habitats such as streams. Streambanks and
riparian corridors, because their soils and vegetation are disturbed by flooding and ice, are vulnerable 1o
plant invasions. Examples of weeds that spread along both roads and streams are Japanese knotweed
(Polygomim cuspidatum) and common reed (non-native Phragmites).

The Constittion Pipeline would serve as a corridor for dispersal and spread of invasive weeds that are
then likely to spread down stream corridors and into the edges of wetlands where they may affect the
habitats of rare native wildlife or plants. Japanese knotweed propagules (vegetative fragments and
seeds), for example, are likely to be picked up and spread along the pipeline right-of-way by
construction and maintenance equipment including bulldozers and mowers, With considerable effort it
may be possible to reduce the risk of the pipeline acting as a corridor for weeds (e.g.. by washing
equipment between water crossings ), but this will not solve the problem completely. Sulwell (2012)
recommended identifying existing occurrences of invasive species along the pipeline route, developing
an invasive species management plan for the pipeline, cleaning equipment between work areas, and
monitoring post-construction for invasive species.
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Constitution stated that it did not anticipate the need for blasting
in waterbodies. However, the EIS contained our
recommendation that prior to any in-stream blasting, that
Constitution develop with the state agencies and file a site-
specific blasting plan for the FERC’s review.

The comments indicating that some rare species may benefit
from utility corridors are noted.

Invasive species and the didymo are discussed in section 4.5.4 of
the EIS. See also the response to comment FA4-9.
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The invasive diatom “rock snot” or didymo (Didyvmosphaenia geminata) forms structures that cover
rocks and other substrates in cool streams. Didymo can negatively affect benthic invertebrates (James et
al. 2010) and can damage the quality of habitat and spawning for brook trout through restriction of
hydraulic exchange (Bickel and Closs 2008). Didymo is easily spread from stream 1o stream on any
ohject that is placed in the water of one stream and then in another stream without prolonged drying, and
this includes construction equipment and wading boots. Didvmo blooms have been confirmed in the
Catskills including the Hudson and Delaware watersheds with rapid spread within watersheds esp ly
after major stream restoration following Tropical Cyclones Irene and Lee in 2011 (George and Baldigo,
United States Geological Survev unpublished report; D.C. Richardson et al., personal observation).
Didymo and other aqus should be considered when transporting equipment between
multiple streams and across watershed divides; it is important to use effective cleaning protocols to
minimize any contamination (Root et al, 2012).

In addition to didymo and weeds, construction equipment and personnel may unwittingly transport
wildlife pathogens from one wetland or stream to another. The chytrid fungus (B.d.. Batrachechytrium
dendrobatidis) that can cause amphibian mortality. and several other pathogens of amphibians and
repliles. are of concern in this context.

Pipeline Maintenance

Pipeline rights-of-way in New York are normally maintained in herbaceous vegetation by use of
mowing or herbicides. Both management techniques are hazardous to plants and animals of conservation
concern that use these linear meadows (e.g.. nesting turtles, foraging birds. and potentially certain rare
plants and butterflies on upland segmenis of rights-of-way, and many other animals and plants in
wetland segments).

v support the necessary maintenance vehi but also attract all-terrain vehicles (ATVs) which drive
through streams and wetlands, and cause noise disturbance to birds and other animals, as well as soil
erosion,

Climate Change

Climate change will exacerbate some of the pipeline impacts discussed here, although the exact resulis
may be hard to predict. In the past century, annual precipitation has increased 10% nationwide. and this
increase 1s mainly due lo increases in the size of the larger storms (Karl and Knight 1998). This pattern
of change has also occurred in the Adirondacks in the last 50 years (Jenkins 2010) and probably
statewide. An increase in the numbers of intense storms generates increased flashiness of streamflow,
and this undoubtedly interacts with the removal of forest cover, soil compaction, and other factors to
increase scouring of streambeds. Increasing air and groundwater temperatures will also interact with the
influences of reduced vegetation cover on streambanks and any increased turbidity to increase surface
water temperatures, These kinds of synergistic impacts will probably adversely affect habitat quality for
brook trout, hellbender. and other coolwater species. Increasing air temperatures may also interact with
reduced forest cover in and around wetlands crossed by the pipeline to warm the wetland habitat, As
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In general, Constitution would only use herbicides for the
treatment of invasive species, while mowing would be used to
maintain the right-of-way. Constitution’s Plan, which is based on
the FERC standard, would allow routine vegetation maintenance
mowing over the full width of the permanent right-of-way in
uplands no more frequently than every 3 years (see section
VILA.S of the Plan, New York ECP (Volume II Appendix J) can
also be found at
http://elibrary.ferc.gov/idmws/file_list.asp?document_id=141609
01). However, to facilitate periodic corrosion/leak surveys, a
corridor not exceeding 10 feet in width centered on the pipeline
may be mowed at a frequency necessary to maintain the 10-foot
corridor in an herbaceous state. See the response to comment
FA6-10 regarding long-term monitoring of the pipeline right-of-
way for invasive species. We have updated section 4.6.1 of the
EIS regarding vegetation maintenance which would not occur
during the migratory bird nesting season (between April 15 and
August 1) of any year unless specifically approved in writing by
the responsible land management agency or the FWS. The
control of unauthorized vehicle access to the right-of-way is
discussed in section 4.8.3 of the EIS.

See the responses to comments CO1-5 and CO42-63 regarding
flooding. Climate change is discussed in section 4.13.6.10 of the
EIS.
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Jenkins (2010) has suggested for the Adirondacks, but on a smaller scale, climate warming is likely 10
reduce the effectiveness of some wetlands (especially the bogs or peatlands) to act as refugia for species
of plants and animals of northern affinities. The flora list in the 2012 Rare Plant Survey Report includes
a number of wetland species of northern affinities, in ing that at least some of the wetlands along the
pipeline route are currently supporting such “northern™ plants.

Shale Gas Development

If high volume horizontal hydraulic fracturing (HVHHF) is permitted in New York, areas within 20
miles of the proposed Constitution Pipeline will be desirable drilling locations because of the ability to
casily send gas to the pipeline. Therefore the Constitution Pipeline would be promoting shale gas
development. HVHHF in Pennsylvania and other states has caused adverse impacts 1o streams via
introduction of treated or untreated wastewater containing radioactive materials and high levels of
salinity. and also via removal of water: forests have been affected by fragmentation for well pads, access
roads. and pipelines (Kiviat 2013, Appendix 3). Air pollution. sedimentation, and heavy truck traflic are
also expected to affect sensitive organisms.

Water extraction and water pollution in streams and wetlands related to HVHHF would be cumulative to
many of the pipeline impacts we discuss above. Because HVHHF installations have an expected life of
30-40 years, their impacts would be long-term impacts. HVHHF impacts interacting with other large
scale anthropogenic impacts, including agriculture, land development. forestry, and climate change may
make species with small geographic ranges substantially overlapping the Marcellus and Utica shale
plays vulnerable to extinction (Gillen and Kiviat 2012, Appendix 4). Stilwell (2012) recommended
considering the potential impacts of shale gas development in the environmental assessment for the
Constitution Pipeline.
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United States Department of the Interior

FISH AND WILDLIFE SERVICE
3817 Luker Road
Cortland, NY 13045

October 5, 2012

Mr. Kevin Bowman

Environmental Protection Specialist
Federal Energy Regulatory Commission
888 First Street NE

Washington, DC 20426

Dear Mr. Bowman:

The U.S. Fish and Wildlife Service (Service) has reviewed the Notice of Intent (NOI) to Prepare
an Environmental Impact Statement (EIS) for the Planned Constitution Pipeline Project, Request
for Comments on Environmental Issues, and Notice of Public Scoping Meetings, Federal Energy
Regulatory Commission (FERC) Docket No. PF12-9-000, dated September 7, 2012. The
applicant, Constitution Pipeline Cumpany, LLC, proposes to construct a new 30-inch natural gas
pipeline, approximately 120.6 miles in length, from Susquehanna County, Pennsylvania, to the
existing Tennessee Gas Pipeline in Schoharic County, New York. The purpose of the new
pipeline project is to transport natural gas obtained from Marcellus shale reserves in
Pennsylvania to markets in New York and beyond.

This is the report submitted by the Service and the Department of the Interior pursuant to, and in
accordance with, provisions of the National Environmental Policy Act (42 U.S.C. 4321 et seq.),
Endangered Species Act of 1973 (ESA) (87 Stat. 884, as amended; 16 U.S.C. 1531 er seq.), Bald
and Golden Eagle Protection Act (BGEPA) (54 Stat. 250, as amended; 16 U.S.C. 668-668d), and
the Migratory Bird Treaty Act (MBTA) (40 Stat. 755; 16 U.S.C. 703-712). We may provide
additional comments on this project under the Fish and Wildlife Coordination Act (48 Stat. 401,
as amended; 16 U.S.C. 661 et seq.) or other legislation, as applicable.

The proposed project involves the construction of approximately 120 miles of new pipeline, four
new meter and regulation stations, a new compressor station, and various infrastructure needed
to support the pipeline. Public meetings to introduce the project, answer questions, and receive
feedback were held in multiple locations in the project area in July and September 2012, Asa
result of those meetings, the applicant is reviewing and adjusting the project design and
developing a new pipeline alternative, including a portion which would roughly follow the
Interstate 88 highway corridor (Altemnative M).

At full capacity the pipeline could transport up to 650,000 dekatherms of natural gas per day.
Project documents indicate that the full capuit}' of the pipeline is currently under contract.
However, it is not yet clear where the demand is for the gas Lhnt is being extracted in
Pennsylvania. Nor. has it been expl d how the exi line infrastructure fails to provide
adequate service. We are aware of several proposed and exlsung gas pipeline projects which
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deliver natural gas from Pennsylvania to New York (Tennessee Gas 300, Stage Coach to
Millennium, Texas Eastern). The FERC should require a more thorough review of these projects
as alternatives for delivering gas to southeast New York. Adequate information on project
purpose and need should be provided in the EIS.

According to project documents, construction of the pipeline could disturb more than 1,500 acres
of land with approximately 700 acres or more being permanently retained for the operation of the
project. While several resource categories, such as vegetation and wildlife, threatened and
endangered specics, and aquatic resources are listed in the NOI, there are no details on what
studies would be required to evaluate the proposed project’s effects on these resources. The NOI
mentions that the project will have potential effects on listed and sensitive species, floodplains,
and_ forests. Importantly, the NOI also includes the evaluation of ives as an issue for
revicw.

We recommend a thorough analysis of environmental impacts for all viable alternatives,
including upgrades to existing pipeline facilities. If ded equi is capable of providing
the service capacity proposed by the Constitution project, then the environmental impacts
associated with its construction, operation, and maintenance can be avoided. If it is determined
that a new pipeline facility is warranted, we d FERC ider the benefits of co-
locating it with existing infrastructure, such as highway rights-of-way and utility corridors. This
will reduce direct and indirect impacts to wildlife habitat, habitat fragmentation, and human
disturbance in natural areas. Regardless of the alternatives reviewed, all should be studied in the
same manner so that equal comparison of potential impacts to resources can be made,

Evaluation of aquatic resources is an important issue for projects such as this, and should include
both a review of existing information and field collection of data. Water quality information
about aquatic habitat is often lacking in environmental reports. We suggest that multiple
agencies, such as the New York State Department of Environmental Conservation (NYSDEC),
U.S. Environmental Protection Agency, Susquet River Basin Ce ission, and others be
contacted to obtain as much existing data as possible. In addition, for those areas where
disturbance will occur to aquatic habitat, water quality data should be collected so that potential
impacts can be determined, and also to serve as baseline data to compare with post construction
conditions should unexpected adverse impacts occur. Data on water quality parameters such as
temperature, pH, conductivity, dissolved oxygen, and nutrient levels (e.g.. phosphorus, nitrogen)
should be collected.

We recommend coordination with the NYSDEC for information on sensitive aquatic species
such as the hellbender (Cryprobranchus alleganiensis) and frest ls which are known
to occur in the Susquehanna River basin. These species may be adversely affected by changes in
water quality or habilat disturbance. Surveys may be needed in locations of pipeline crossings of
the river or its tributaries.

Wetland studies should include not only a physical description of the habitat but also what fish
and wildlife are supported by each area. Evidence of animal use should be documented and a list
of species expected to use the wetlands should also be developed. Construction impacts on these
areas should be considered, including soil erosion and compaction by equipment, introduction of
invasive plant species such as purple loosestrife (Lythrum salicaria) and common reed

(Phragmites sp.), ges to drainage p and the potential for spills of petroleum products.
Measures to avoid and minimize these potential impacts should be provided, with special
consideration of sensitive aquatic habitat. For example, we recommend the use of horizontal
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directional drilling (HDD) to cross under aquatic habitat where feasible. Using HDD can be a
means of avoiding and minimizing temporary and permanent impacts 1o these aquatic habitats.
The t of wetland impacts should include the potential for indirect impacts, such as
altering wetland hydrology on sloped areas. Where surface disturbance is expected, wetland
contours should be surveyed to aid in restoration efforts.

For each alternative, we recommend that wildlife habitat be adequately mapped so that impacts
to the various cover types can be assessed. This mapping effort can be done in conjunction with
other field studies, such as wetland delineations. A more detailed habitat may be
requested if listed species or species of concern potentially occur in the project area.

The FERC will be involved with authorizing the proposed project. As you are aware, Federal
ies have responsibilities under Section 7(a)(2) of the ESA to consult with the Service
regarding projects that may adversely affect federally listed species or designated “eritical
habitat,” and confer with the Service regarding projects that may adversely affect federally
proposed species or proposed “critical habitat.” Therefore, the project’s environmental
documents should describe the project area, known listed species and critical habitat in or near
the project site, and whether there will be effects to these resources from the proposed action.

Several federal and State listed species may occur in the project area. Previous correspondence
from the Service’s Pennsylvania Field Office dated May 29, 2012, revealed that the project is
within the range of the Indiana bat (Myotis sodalis), a federally listed endangered species. It was
requested that the amount of suitable habitat for this species within the project area be provided
to determine the necessary survey effort. To date, that information has not yet been provided
and, therefore, additional coordination will be required with the Service to determine survey
protocols. For federally listed species found in New York, we recommended in a letter dated
June 7, 2012, that information from our website* be reviewed. We also indicated that the status
of three bat species, Eastern small-footed bat (Myetis leibif), northern long-ca.re.d bat (Myatis
septentrionalis), and little brown bat (Myoris lucifigus) was being reviewed for future ESA
pmlmimn Accordingly, conservation measures may include conducting surveys to locate

lonies along the proposed alternatives. Additional coordination with the Service
would bc needed to determine appropriate survey protocols.

We note that preliminary alternatives are proposed to cross many tracts of forest, some large in
size. The fragmentation of forests by utilities, roads, and other development results in the direct
loss of habitat and can reduce habital quality, particularly for interior species such as black bear
(Ursus americanus), northern goshawk (Accipiter gentilis), scarlet tanager (Piranga olivacea),
and ovenbird (Seinrus aurocapilla) among many others. Studies have shown that an edge or
corridor through a core forest can negatively affect the habitat for interior species out to 300 feet.
Given this information, we recommend the analysis of impacts to intact blocks of forest hubu.al
consider not only the direct but also the indirect effects of fi
forest not only results in habitat loss, but also can lead to reduction in hab;l.a! qualny |solul1on of
individuals, reduced occupancy, reproduction, or survival in a particular species.

In our May 29, 2012, letter, we indicated that FERC should consider the effects of the project on
migratory birds as indicated by the MBTA and the requirements of Executive Order 13186,
Responsibilities of Federal Agencies to Protect Migratory Birds. Construction of the project
would likely encompass the nesting season of mi y birds. Therefore, data on breeding birds
should be obtained for the project area. We request that documents which identify ways to limit
project impacts to migratory birds and their habitats be provided prior to FERC approval. In
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addition, FERC should coordinate with our office to develop conservation measures to benefit

ory birds, if appropriate.

'We note that the bald eagle (Haligeetus leucocephalus) is known to occur along the Susquehanna
River and nearby areas. This species is protected by the BGEPA and is listed as threatened by
the State of New York. Bald eagles have been known to breed in the area and, therefore,
disturbance to nesting birds from construction activities is possible. If appropriate, we
recommend that surveys for this species be coordinated with the Service.

Movement of construction equip t and soil di can increase the likelihood that
invasive plant species will become established in the project area or nearby areas. Invasive
plants and animals can be destructive to native biotic populations and are often spread during
construction projects. We recommend that the EIS document existing locations of invasive
plants, as defined by the NYSDEC, along the proposed pipeline corridors. This information will
aid in the development of an invasive specms management plan prior to project approval. The
EIS should identify best g and to preclude the spread of invasive
species either into or out of the pmojecl site during construction. This would include the cleaning
of equipment prior to moving between work areas. Monitoring post construction conditions can
also serve as a way to ensure that no invasive plants become established.

A cumulative impact analysis of existing pipelines, transmission corridors, roads, and other
development should be reviewed to determine the extent of previous impacts to fish and wildlife.
It should also include the project that is currently proposed as well as those that are reasonably
foreseen in the future. Consideration should be given to future Marcellus shale gas drilling and
additional natural gas pipelines and infrastructure which may be required. This information
should be provided and discussed in the EIS. While we understand that future development is
difficult to predict, some information from Marcellus shale drilling in Pennsylvania may provide

insight,

In summary, we recommend FERC and the applicant provide a ri envir | review of
the Constitution Pipeline Project prior to project appmvs] Furthermore, the information
gathered during this process should inform the project design and lead to measures which avoid
and p to such as uquatn. hilbllﬂt, listed species, area
sensitive species, migratory ‘birds, and native plant communitics. The applicant should closely
review alternatives available to avoid and minimize impacts to natural resources and provide
conceptual mitigati for those impacts which cannot be avoided. Project approval
should only be considered afier this information has been provided to the FERC.

We expect the Service's Pennsylvania and New York Field Offices to stay involved with the
project and EIS review and welcome the opportunity to discuss these comments or aspects of the
project with you. We hope these comments are useful in your project evaluation. Please contact
Tim Sullivan at 607-753-9334 if there are any questions regarding this letter.

Sincerely,

Phroa . Sl

s David A, Stilwell
Field Supervisor
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* Additional information referred to above may be found on our website at:
hitp://www.fws.gov/northeast/nyfo/es/section7 . htm

cc:  NYSDEC, Albany, NY (8. Tomasik)
EPA, New York, NY (L. Knutson)
USFWS, PAFO, State College, PA (J. Siani)
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Division of Fish, Wildlife & Marine Resources
New York Natural Heritage Program
625 Broadway, 5" Floor, Albany, New York 122334757
Phone: (518) 402-8935 « Fax: (518) 402-8925
Website: www.dec.ny.gov
Joe Martens
Commissioner

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION -

Qctober 16,2012

John Zimmer

AECOM

95 State Road

Sagamore Beach, MA 02562

Dear Mr. Zimmer:

In respanse to your recent request, we have reviewed the New York Natural Heritage Program
database with respect to an Environmental Assessment for the Proposed Constitution Pipeline
Alternative Routes, areas as indicated on the maps you sent, located in the Counties of Schoharie,
Delaware, Otsego and Chenango.

Enclosed is report for Alternate Routes M, P, and Q, and for Compressor Station Sites D, E, and F.
No records were identified in the vicinity of Alternate Routes L, O, and R.

Enclosed is a report of rare or state-listed animals and plants, and significant natural communities,
which our database indicates occur, or may oceur, on your site or in the immediate vicinity of your site.
For most sites, comprehensive field surveys have not been conducted; the enclosed report only includes
records from our databases. We cannot provide a definitive statement as to the presence or absence of all
rare or state-listed species or significant natural communities. This information should not be substituted
for on-site surveys that may be required for environmental impact assessment.

The enclosed report may be included in documents that will be available to the public. However,
any enclosed maps displaying locations of rare species are considered sensitive information, and are
intended only for the internal use of the recipient; they should not be included in any document that will
be made available to the public, without permission from the New York Natural Heritage Program.

The presence of the plants and animals identified in the enclosed report may result in this project
requiring additional review or permit conditions. For further guidance, and for information regarding
other permits that may be required under state law for regulated areas or activities (e.g., regulated
wetlands). please contact the appropriate NYS DEC Regional Office, Division of Environmental Permits,
as listed at www.dec.ny.gov/about/39381.html.

Our databases are continually growing as records are added and updated. If this proposed project
is still under development one year from now, we recommend that you contact us again so that we may
update this response with the most current information.

Sincerely,

Nichelas Conrad, Information Services
NYS Department Environmental Conservation
Ene. #951

ce: Reg. 4and 7, Wildlife Mgr.

File QP/
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New York Natural Heritage Program @ Report on State-Listed Animals
CO42-96
contd The following state-listed animals have been documented

at your project site, or in its vicinity.

[The following list includes animals that are listed by NYS as Endangered, Threatened, or Special Concern;
and/or that are federally listed or are candidates for federal listing. The list may also include significant natural
communities that can serve as habitat for Endangered or Threatened animals, and/or other rare animals and rare
plants found at these habitats.

For information about potential impacts of your project on these populations, how to avoid, minimize, or
mitigate any impacts, and any permit considerations, contact the Wildlife Manager or the Fisheries
Manager at the NYSDEC Regional Office for the region where the project is located. A listing of
Regional Offices is at http://www.dec.ny.gov/about/558.himl

The followi pecies and have been i at or near the project site, generally within
0.5 mile. Potential onsite and offsite impacts from the project may need to be addressed.
L COMMON NAME SCIENTIFIC NAME NY STATE LISTING FEDERAL LISTING
Birds
Bald Eagle Haliaeelus leucocephalus Threatened e
Breeding

Animal Assemblages

(XL BatColony Hhoox
BEF Hibemaculum
Amphibians

Hellbender Cryptobranchus alleganiensis ~ Special Concern o
Freshwater Mussels

Green Floater Lasmigona subviridis Threatened 2

This report only includes records from the NY Natural Heritage databases. For most sites, comprehensive
field surveys have not been conducted, and we cannot provide a definitive statement as to the presence or
absence of all rare or state-listed species. This information should not be substituted for on-site surveys
that may be required for envir 1 impact

If any rare plants or animals are documented during site visits, we request that information on the observations be provided to the New
York Natural Heritage Program so that we may update our database.

Information about many of the listed animals in New York, including habitat, biclogy, identification, conservation, and management, arg
available enline in Natural Heritage's Conservation Guides at www.guides.nynhp.org, and from NYSDEC at

hitp:/iveaww.dec ny gov/animals/T484.

Information abaut many of the rare plents and animals, and natural community types, in New York are available online in Natural
Heritage's Censervation Guides at www.guides.nynhp.org, and from NatureServe Explorer st http:/iwww.natureserve. org/explorer.

Page 1of 1
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Report on Rare Animals, Rare Plants, and

New York Natural Heritage Program Significant Natural Communities

The following rare plants, rare animals, and significant natural communities

CO4296
have been documented at your project site, or in its vicinity.

cont'd

We recommend that potential onsite and offsite impacts of the proposed project on these species or
communities be addressed as part of any environmental assessment or review conducted as part of the planning,
permitting and approval process, such as reviews conducted under SEQR. Field surveys of the project site may
be necessary to determine the status of a species at the site, particularly for sites that are currently undeveloped
and may still contain suitable habitat. Final requirements of the project to avoid, minimize, or mitigate potential
impacts are determined by the lead permitting agency or the government body approving the project.

The following animals, while not listed by New York State as d d or Threatened, are of ¢ tion
ta the state, and are considered rare by the New York Natural Heritage Program.

s COMMON NAME SCIENTIFIC NAME NY STATE LISTING HERITAGE CONSERVATION STATUS

Freshwater Mussels

Yellow Lampmussel Lampsilis cariosa Unilisted Vulnerable in NYS

Schoharie Creek Old Central Bridge: A creekbed.

[\ Yellow L | Li ilis caross Unlisted Vulnerable in NYS

Susquehanna River Unadilla Otego and Oneonta: The mussels were observed in pools, runs, and riffies of a river with wh
bottom substrales composed of cobble, gravel, sand, and siit, In some places the river is generally shallow, seldom more

than three feet deep. The bottom is rocky with areas of sand and gravel between rocks and especially below riffles. The

water is clear and cold with areas of ground waler inflow evident. There are large expanses of cobble along the shore

grading inlo grasses, dogwoods, silver maple, willows and elms. The edges of the river have mas of green algae that

extend 1-6 fest imto the water, ophytes, Myriophy Jm and Polamogeton pectinatus, are arowing in

places. Crayfish, stoneflies, caddisflies and aquatic snalls presant.

The following significant natural communities are considered significant from a statewide perspective by the NY

Natural Heritage Program. They are either occurrences of a community type that is rare in the state, ora ‘high quality
of a more ity type. By i ifi significance criteria, the NY Natural

Heritage Program considers these community occurrences to have high ecological and conservation value.

COMMON NAME SCIENTIFIC NAME NYSTATE LISTING HERITAGE CONSERVATION STATUS
Wetland/Aquatic Communities
Dwarf Shrub Bog High Quality Occurrence of Uncommean Community Type
Emmons Pond: This s & small to moderate-sized kettlshole bog in very good condition within 2 small, protected preserve Lt
and a greater landscape of mostly working forest and farmiand.
Page 10f2
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The following plants are listed as Endangered or Threatened by New York State, andlor are considered rare by the
New York Matural Heritage Program, and so are a vulnerable natural resource of conservation concern.

COMMON NAME SCIENTIFIC NAME NYSTATE LISTING HERITAGE CONSERVATION STATUS
Vascular Plants
J= Southern Twayblade Listera sustralis Endangered Critically Imperiled in NYS

: For more information, contact the New York Natural Heritage Program. Lo

i Golden Club Orontium agquaticum Threatened Imperiled in NYS

Schenevus Creek Bog: The plants are in a dwarf shrub bog. i

M Pod Grass Scheuchzera palustris Rare Vulnerable in NYS

Schenevus Creek Bog: The plants are in a dwarf shrub bog. e

This report only includes records from the NY Natural Heritage databases. For most sites, comprehensive
field surveys have not been conducted, and we cannot provide a definitive statement as to the presence or
absence of all rare or state-listed species. This information should not be substituted for on-site surveys
that may be required for environmental impact assessment. .

If any rare plants or animals are documented during site visits, we request that information on the observations be provided to the New
York Natural Heritage Program so that we may update our database

Information about many of the rare animals and plants in New York, including habitat, biology. identification, conservation, and

management, are available online in Natural Heritage’s Conservation Guides at www.guides.nynhp.org, from NatureServe Explorer at

http:/fwww. natureserve. orglexplarer, and from USDA's Plants Database at hitp://plants.usda.gov/index htmi {for plants).

Information about many of the natural community types in New York, inciuding identification, dominant and characteristic vegetation,
ion, ant |s available online in Natural Heritage's Conservation Guides at www._guides.nynhp.org.

For deseriptions of all community types, ga to hitp:/iwew.dec.ny.govianimals/26384.himl and ciick on Draft Ecological Communities of

MNew York State.

Page 2 of 2
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2 Report on Historical Records of Rare Animals,
e SOtk intam Beriagak e / Rare Plants, and Natural Communities

S The following rare plants and rare animals have historical records

et at your project site, or in its vicinity.

The following rare plants and animals were documented in the vicinity of the project site at one time, but have
not been documented there since 1979 or earlier, and/or there is uncertainty regarding their continued presence.
There is no recent information on these plants and animals in the vicinity of the project site and their current
status there is unknown. In most cases the precise location of the plant or animal in this vicinity at the time it
was last documented is also unknown.

If suitable habitat for these plants or animals is present in the vicinity of the project site, it is possible that they
may still oceur there. We recommend that any field surveys to the site should include a search for these species,
particularly for sites that are currently undeveloped and may still contain suitable habitat.

I.’w'f COMMON NAME SCIENTIFIC NAME NYS LISTING HERITAGE CONSERVATION STATUS
Vascular Plants
Northern Wild Comfrey C End. d Crifically Imperiled in NYS
var. boreale
1931-06-25: Central Bridge. Hills. st
Downy Lettuce Lactuca hirsuta Endangered Critically Imperiled in NYS
B3

1850-08-09: Colliersville.
Hooker's Orchid Platanthera hookeri Endangered Criticalty Imperiled in NYS

1931-06-25: Terrzce Mountain. Woads. hodl

This report only includes records from the NY Natural Heritage databases. For most sites, comprehensive
field surveys have not been conducted, and we cannot provide a definitive statement as to the presence or
absence of all rare or state-listed species, This information should not be substituted for on-site surveys

that may be required for envir 1 impact i

If any rare plants or animals are documented during site visits, we request that informatien on the cbeervations be provided to the Mew

‘York Natural Heritage Program so that we may update our database.

Information abeut many of the rare animals and plants in New York, including habitat, biclogy, identification, conservation, and
management, are available onling in Natural Heritage's Conservation Guides al www.guides nynhp.org, from NatureServe Explorer at
hittp:/fwwew.natureserve. orglexplorer, and from USDA's Plants Database at hitp:fiplants.usda.goviindex htmi (for plants).
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ANMALS OF THE NEW YOHK ACADEMY OF SCIENCES

|s5ue: The Yearin Ecoiogy

Risks to biodiversity from hydraulic fracturing for natural
gas in the Marcellus and Utica shales

Erik Kiviat

iz, A

High-volome horizontal hydmullcfraaurmg lHVHH}) for mining natural gas from the Marcellus and Utica shales

is wid din I and p Ly th | "Ebﬂ Uﬂb ki’ of the Appalachian Basin,
Physica] and chemical impacu of HVIIIIF incllldt i hy toxic icals, salt, and radionudides,
land i ion by wellpads, pipelines, a lmuje Iteration of stream and wethnd hydrol dincreased

truck lmi'hc. Despite concerns about human health, there has been little study of the impacts on habitats and biota.
Taxa and guilds potentially sensitive to HVHHF impacs include freshwater organisms (e.g.. brook rout, freshwater
mussels), fragmentation- sensitive biota (.. forest-interior breeding birds, forest orchids), and species with restricted
geographic ranges {¢.g., Wehrle’s salamander, tongue- tied minnow). Impacts are potentially serious due to the rapid

development of HYHHF over a large region.

Keywords: Appalachian Basin; biodiversity; forest fragmentation; hydraulic fracturing; salinization; shale gas

Introduction

High-volume horizontal hydraulic  fracturing
{HVHHF) occurs at increasing density across po-
tentially 280,000 km® of the eastern United States
underlain at depth by the natural gas-bearing
Marcellus and Utica shales. These industrial instal
lations and their edge effects alter as much as 80%
of local landscapes.! The predicted intensity, speed,
and extent of industrialization of the landscape have
engendered concern about human health but little
discussion of the effects on biodiversity, " although
HWVHHF has been identified as a global conserva-
tion issue.” Although the biota of the eastern United
States is relatively well studied, many of the rare or-
ganisms potentially susceptible to industrial impacts
are not, For example, the woodland salamanders
{ Plethodon)} are diverse and sensitive to landscape
and soil conditions; many species have only been
described in recent decades; and as a group they
are declining.“® Although a direct survey of many
taxa may be infeasible, indicator taxa may not ef-
fectively represent overall diversity.” In general, var
ious taxa use different micro- and macrohabitats
and have different conservation needs; one taxon

13 New York Acadany &

may not predict the occurrence or sensitivity to im
pacts of another tason.!” This review focuses on the
physical and chemical impacts of HVHHT on habi-
tats, taxa, and guilds, and suggests which organisms
have particular sensitivities that may put them at
risk.

The Marcellus—Utica region

Conservatively, 9.5% of the conterminous United
States is underlain by gas shales;!’ Canada, southern
South America, Burope, South Africa. North Africa,
China, India, and Australia also have exploitable
formations.™* The most extensive resources in the
eastern. United States are the Marcellus and Utica
shales, underlying the Appalachian Basin from ap
proximately the Mohawk and Hudson rivers in
New York, through extensive areas of Pennsylva
mia and Ohio, most of West Virginia, and into
small parts of Maryland, Virginia, and Ontario
(Fig. 1)." Much of the region is forested, with
dominant trees that include oaks { Quercus spp.),
hickories (Carya spp.), sugar maple (Acer saccha-
ru), American beech { Fagus grandifolia), and yel
low birch { Betuln alleghenionsis).' Elevations range
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Figure 1. Map of the Marcellus—Utica shaleregion, Reprinted with the permission of Carnbridge University Press®

from less than 100 mnear the Hudson River to more
than 1500 minnorth-central Pennsyivania.

The Marcellus and Utica shales are organic-rich,
marine shales deposited during the Middle Devo-
nian and Middle Ordovican periods, respectively.
The formations vary from exposed (in small areas)
te overlain by 3 krnor mote of other bedrock strata,
with the Utica underlying the Marcells and extend.-
ing farther westand southwest. Some of the organic
matter is methane, the principal constituent of nat-
ural gas, tightly bound in microscopic pores.

Hydraulic fracturing

Horizontal drilling and hydraulic fracturing were
developed in recent decades to mine gas from deep
strata. [na typical installation, one to several wells
are drilled from a single wellpad. Bach well de-
scends wertically 1.5 km or more to the target shale
straturn, and then continues horizontally as much
as 1.5 km Fracturing fluid (water, chemicals, and
sand) is forced under high pressure into the shale to
openand propspaces that letgas flow into the well. '

2 Ann. WY Acad Sei, 1265 (2013) 1-14 ©2092 New ork Acackiy of Sciences,
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After fracturing, the gas and a portion of the frac-
turing fluid ascend the well and are collected. The
gas is cleaned, compressed, and piped via collector
lines to transmission pipelines,

Each HVHHF installation constitutes a wellpad,
an access toad, storage areas for water, chemicals,
sand, and wastewater, a compressor station, and a
collector pipeline. Installations often require exten-
sive cut-and-fill, and some are on steep slopes.'” In
Pennsylvaniain 2008, half of the installations were in
forests and used, on average, 3.56 ha, thereby affect-
ing approximately 15 ha of forest per installation.!
An estimated 60,000 new wells will be in place by
2030." A wellisfractured atintervals of several years
during its projected 40- to 50-year life, and each
wellpad may support several wells. Each fracturing
episade, per well, uses 4-12 = 10° L of water, which
is usually trucked from a lake or river (the amount
per episode may be as high as 15-25 = 10° L).Y
The portion of water and chemicals that returns
to the surface as wastewater has been estimated at
9-100%.'% More than 600 synthetic chemicals are
used in HVHHE, including methanol, napthalene,
xylene, acetic acid, ammonia, and #2 fuel oil,” but
those used inany given well are unidentified. These
chemicals constitute about 0.5% of the fracturing
Auid; because of the large volume of fluids, 1« 10°L
of chemicals may be injected with a portion return
ing to the surface ! The wastewater, either return
water during the fracturing operation or produced
water afterward,* also contains substances from the
shale, especially sodium, chloride, bromide, arsenic,
barium, other heavy metals, organic compounds,
and radionuclides.”” Wastewater is often stored in
lined, open ponds near wellpads, apparently to con-
centrate it, then trucked to treatment plants (in
cluding municipal plants not designed to remove
salinity or radionuclides, and discharging effluent
that has sometimes led to high salinity or total dis
solved solids in rivers), 1 Wastewater is also reused
for fracturing, disposed of by deep injection, spread
on roads for dust control, or concentrated by evap-
oration and buried.1>1#

Assessing biodiversity risk

Water and soil pollutants

Many spills or leaks of raw chemicals, fracturing flu-
ids, or wastewater have been documented, involv-
ing volatile and gaseous organic chemicals, diesel
fuel, surfactants, metals, sodinm chloride, acidic wa-

Aen, WY, Acadd

Hydraulic fracturing snd biodnisrsi

ter, and other substances.™*"*! In one instance,
the median chloride content of wastewater was
56,900 mg L~1.1% At a West Virginiasite, wastewater
with approximately 4,000-14,000 mg L' chloride
was spraved on ground and vegetation, killing trees
and other plants.”® Four northeastern amphibian
species have been shown to be adversely affected by
approximately 50-1,000 mg L~! chloride, depend
ing on the species and life stage,” suggesting that
small amounts of HVHHF wastewater could ren-
der breeding habitats unsuitable. Many licher
liverworts,™ sphagnum mosses,™ 2 conifers,
aguatic plants,™* and bog planis™ are also sen-
sitive to salt; numerous streams are already salin-
ized from road deicing ** Furthermore, lichens™
and stoneworts''* can be harmed by heavy met-
als. Wastewater ponds contain highly toxic synthetic
chemicals? and could potentially be ecological traps
for water birds, muskrat, turtles, frogs, and aguatic
insects. Mixtures of these chemicals will have effects
that cannot be predicted by knowledge of individual
chemicals.”

Sediment pollation of streams and other habitats
may be caused by heavy equipment on rural roads
maobilizing mineral particles in runoff or airborne
dust,” or by inadequate erosion controlat HVHHF
sites.2! In an HVHHF region of Arkansas, stream
turbidity was correlated with well density.® Sus-
pended sediment additions 1o higher order streams
conld potentially harm benthic invertebrates and
fish; mative brook trout and freshwater mussels are
among the most vulnerable taxa. Dust from roads
can harm nearby plants and pollute streams.*

131

Forest loss and fragmentation

Loss of forest cover and change in the spatial pat
tern of cover are often confounded, but cause differ-
ent responses. Edge effects on forest biota range
from 10 m for trees 0 as much as 500 m for
certain birds.® Forest fragmentation, which af-
fects dispersal, pollination, herbivory, and preda-
tlom, is a major conservation concern in HVHHF
landscapess"'*** 20% or more of the forest cover
may be remaoved for the establishment of HVHHF
installations, and more than 80% of the land may
be affected if a 100-m edge effect is considered.!
This loss and fragmentation of forest wounld result
in the warming and drying of the remaining for-
est, with greater penetration by nonnative plants,
songbird nest predators, and the brood-parasitic
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brown-headed cowbird {Molothrus ater). Several
forestamphibians occurat lower abundances in for-
estwithin 25-35 m of clearcut edges,*” and juvenile
forest amphibians have trouble dispersing across
open habitats. 1% At five conventional gas well sites
in West Virginia, three salamander species were
more abundant closer to the forest edge, but less so
in the drier southwestern aspect than in the moister
northeastern aspect; edge effect was offset by mck
and coarse woody debris (CWD) microhabitats,
Organisins sensitive to forest fragmentation in-
clude lichens and bryophytes” orchids*® other
herbs,™ the West Virginia white butterfly ( Pieris
virginiensis), ™ amphibians,***° and birds,*** Or-
chids are among the taxa most sensitive to habitat
change in that many orchid species occur in small,
isolated populations and depend on narrow ranges
of soil moisture, organic matter, light, and nutri-
ents; they also have complex obligate relationships
with mycorrhizal fungi and pollinators.®® In addi-
tiom, drying of air and soils near forest edges can de-
grade habitat for certain grape ferns { Botrychizm).*

Pennsylvania forests serve as habitat reserves
for many species." Forest fragmentation and loss
threaten populations of several breeding birds
of censervation concern in Pennsylvania and
West Virginia, including wood thrush (Hylocichla
mustelinal, cerulean warbler {Setophaga cerulea),
and summer tanager { Piranga rubra). ™ Concern
has been raised about potential HV HHF impacts on
breeding populations of area-sensitive forest inte-
tior songbirds, such as black-throated blue warbler
{Setophaga caerulescens) and a wide-ranging forest
raptor, the northern goshawk (Aceipiter gentilis).!
In a 5-year study of breeding birds at 469 sam-
pling points in forest patches ranging from 0.1 o
3,000 ha in Maryland, Pennsylvania, West Virginia,
and Virginia, the percentages of forest cover within
2 ki and the forest patch area were significant habi
tat variables for 40 and 38 species, respectively, of
75 species studied; 26 birds were considered area
sensitive.”

It may take 75-100 years, or more, for cleared
forests to regenerate and mature. Forest floor species
such as salamanders® and herbaceous plants™ have
limited dispersal ability and may take as many ad-
ditional years to recolonize regrown forests.” The
guild of forest herbs, often diverse and abundant in
mature Appalachian forests, contains many species
vulnerable to environmental changes.™ Logging ot
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clearing reduces hetb diversity, and the herbstratum
may take several decades to recover. Herbivory by
white-tailed deer { Odocoileus virgimianus) is harm-
ful to many forest herbs; it is possible that clear
ing for wellpads, roads, and pipelines may create a
landscape that will support more deer and may sub-
ject forest herb populations to more intense graz-
ing. One study reported that forests that are less
than 70 years old supported fewer rare lichens and
bryophytes than older forests;! this observation
may pertain 1o young forests that develop follow-
ing abandonment of HV HHF installations.

Roads and pipelines
Roads act as corridors for the spread of nonna-
tive weeds.*>®5% Nonnative or weedy native plants
will colonize disturbed sofls at roads,™" well
pads, compressor stations, and pipelines, and spread
from there into forests and other habitats. This has
occurred at energy development sites in western
Nerth America.” Among possible nonnative weeds
that could colonize eastern HVHHF sites are com-
mon read {nonnative haplotype of Phragmites aus
tralis), stillgrass { Microstegium viminenin}, Japanese
knotweed { Polygonum cuspidatiom), spotted knap
weed { Cemtanrea stoebe), mugwort {Arfemisia vul-
garis), angelica tree (Aralia elata), autumn-olive
{ Elaeagnus umbellata), tree-of-heaven { Atlanthusal-
tissima), and empress tree {Pawlownia tomentosa),
These plants thrive on habitats resulting from cut-
and-fill, and are colonizing recent disturbances from
surface mining, roads, and gas pipelines in the
Catskill Mountains and Hudson Highlands of New
York and other eastern regions.” Common reed
disperses along roads, and [rom there, into adjoin-
ingundisturbed habitats, ™™ where it may adversely
affect plant and animal assemblages. The combina-
tion of disturbed roadside habitat and salinization
from deicing salts is favorable for commen reed
Vegetation of pipeline rights-of-way is managed by
mowing or spraying herbicide; runoff or spray drift
may affect rare native plants in adjoining habitars,
Many forest songbirds avoid roads, trails,
pipelines, and human activities”® [n swestern
Canada, territories of the ovenbird (Seinrus anro-
capilius) straddled 3-m-wide cleared seismic explo-
ration lines, but did not straddle 8 m-wide fnes,
leadingto local population declines.” Inanotherex-
ample, red-backed salamander { Plethodon cinereus)
was less abundant near gravel roads in mature forests
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in Virginia; this influence of roads on red-backed
salamander appeared to be due to dessication of
soils.”® Some access toads and pipelines cross wet-
lands and streams, potentially creating barriers to
‘movernent of water and organisms. It takes an esti-
mated 6,800 truck trips to fracture a single well ™
Many amphibians, reptiles, birds, and mammals are
vulnerable to road mortality; in Ontario, numbers
of dead frogs increased, and nearby breeding cho-
ruses decreased in intensity, in proportion to the
amount of traffic on roads.™

Hydrological alteration

Many organisms of streams, wetlands, and tempo-
rary ponds require certain patterns of water levels
and flows through the year (the hydropattern).™
Hydrological changes, including the withdrawal of
surface waters, and increases in runoff caused by
deforestation and impervious surfaces of wellpads
and access roads, presumably affect the hydropat-
terns of streams,® flood plains, wetlands, intermit-
tent pools (vernal pools), springs, seeps, shallow
groundwater, and karst complexes. Withdrawals
from lakes and rivers for fracturing wells might
reduce minimum instream flows in the summer.
Stream fishes, including brook trout {Salvelinus
fontinalis), and aquatic invertebrates that must re-
main in water during snmmer, such as crayfishes
and stoneflies, may be adversely affected by reduced
summer flows ' Reduced flows may also decrease
dissalved oxygen. increase deposition of fine sed-
iment, and increase water temperatures, causing
macroinvertebrate species richness 1o decrease and
community composition to shift toward forms tol-
crantof these conditions ® Other species that could
potentially be affected include freshwater mus

sels (Unionoidea), diverse in the Marcellus—Utica
region, that are sensitive o hydrology, water qual-
ity, and silation of rivers ** Hellbender { Crypto-
branchus alleganiensis), a giant aquatic salamander,
requires cool, well-oxygenated, swift streams and is
also sensitive to siltation and pollution.®*#

In addition, withdrawal and disposal of water
could potentially affect groundwater tables and
flows, changing groundwatet inputs t© streams or
wetlands, Impacts may be greater during droughts,
o1 where there are competing uses of water, such as
in agriculture ™ At a threshold of 10-20% cover
by impervious surfaces in a watershed, water qual
ity and species diversity decrease in streams;**#*

An, Y. Acadd

Hydraulic fracturing snd biodnisrsi

in some HVHHF landscapes, wellpads and access
roads cover more than 10%.! Because of the density
of HVHHF infrastructure on the landscape, and
other impacts from siltation and chemical pollu
tiom, there may be cumulative impacts to wetlands
and streams. Reduction of forest cover in water-
sheds may also have long-lasting effects on stream
biodiversity.”

Noise

At HVHHF installations, diesel compressors run
24 hiday, and the noise can be heard from long
distances.” Continuous loud noise from, for ex

ample, transportation networks, motorized recre-
ation, and urban development can interfere with
acoustic communication of frogs, birds, and mam-
mals, and canse hearing loss, elevated stress hor-
mane levels, and hypertension in various animals.™
One study showed that gas compressor station noise
in Alberta reduced ovenbird pairing success.™ In
pinyon-juniper woodland of New Mexico, breed-
ing bird species richness was greater, species com-
position different, and overall nest density similar
near gas wellpads without compressors compared
o wellpads with compressors, but daily nest sur-
vival was higher near pads with compressors due to
less predation by western scrub jays (Aphefocoma
califormica).™ In a comparison of breeding birds
near wellpads with and without compressors in the
boreal forest, wial density and densities of one-third
of the individual species were lower at the compres-
sor sites.” Bats avoid continuous loud noise and it
may impair foraging efficiency. ™"

Light

Installations are brightly lit at night”” especially
wellpads during drilling and fracturing and com-
pressor stations continuoushy. Artificial night light-
ing variably affects different taxa; for example,
adult moths and aquatic insects may be atracted
and killed, whereas various species of bats may
be harmed or benefited *1% Night lighting po

tentially disrupts populations of stream insects, in
turn affecting fond webs and ecosystem function.™
Mortality, reproduction, and foraging of many
other animals are affected negatively o positively. 1!
Polarized light pollution from artificial surfaces,
especially smoother, darker surfaces including pave

ment, vehicles, and waste oil, creates another vi-
sual disturbance."™ Animals that orient to polarized
light, including many invertebrate and vertebrate
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taxa, may be killed or have their reproduction dis-
rupted. This potential impact of HVHHF installa-
tions has not been swdied.

Afr quality

Air emissions, including diesel exhaust from com-
pressors and trucks, volatile organics from fractur-
ing fluids, ground-level ozone resulting from their
interaction, and road dust, affect air quality around
HVHHF sites.!** Diesel smoke contains mutagenic
and carcinogenic polycyclic aromatic hydrocarbons
{PAHS)'" that could affect animal health, In a rel-
evant study, nitrogen cxides from vehicles affected
mosses within 50-100 m of roads in England;'™
trees were adversely affected within the same dis
tances, but the haircap moss Polyirichum commune
showed a decline in frequency with distance from
heavily traveled roads. "™ Itis possible that diesel ex-
haustat HVHHF sites could produce similar effects,
Lichens are especially sensitive to sulfur dioxide and
other air pollutants,*>*!'®1"% and are harmed by
road dust, as are sphagnum mosses. !

Range-resiricted species

Aspecies that has a large part of its geographic range
in the Marcellus-Utica region may potentially be at
risk of extinction from HVHHF impacts { especially
incombination with other widespread environmen-
tal change). A recent study® analyzed 15 plants, but
terflies, fish, amphibians, and mammals with geo-
graphic ranges overlapping the Marcellus-Utica re
gion by 36-100% (Figs. 2 and 3). Although most
of these species are considered sensitive to forest
fragmentation, habitat alleration, or water quality
degradation, lungless salamanders (Plethodontidae;
eight species analyzed) seemed especially at risk.
Many species of invertebrates, higher plamts, and
cryptogams whose ranges have not been mapped in
detail may be quasi-endemic to the region.

Species  with  larger  geographic  ranges
may nonetheless have important population
components or seasonal habitats within  the
Marcellus—Utica region. The Virginia big-eared bat
{Corynorhinus townsendn virginanus) occupies 15
limestone caves, 11 of which arein West Virginia.'?
Limestones are often highly porous o water
pollutions therefore, cave species could potentially
be at greater risk of being affected by HVHHE

In each state, because of historic, political, so-
cial, and economic differences, and genetic differ
ences within many species, environmental impacts
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on, and management of, rare species differ, There-
fore, a species that is restricted to the Marcellus—
Utica region within one state could potentially be at
higher risk. In Pennsylvania, all known populations
of the green salamander (Aneides aenews), and 73%
of populations of thesnow tril ium { Trillium sivale),
are in localities with a high probability of HVHHE!
In New York, bluebreast darter { Etheostorna camu-
rum), spotted darter { E. maculatum), banded darter
{E. zonale), and variegate darter { E. variatum) are
apparently confined to the Marcellus region;'!*
these stream fishes are likely to be sensitive to salt
and sediment pollution.*1*

Species potentially benefiting from HVHHF
Many native organisms use habitats created by
construction or abandonment of industrial facil-
ities, such as forest edges or bare soil. Some na-
tive bees and wasps dig nest burrows in bare soil,
and reptiles often lay eggs in disturbed soils of
road and railroad verges. Snakes, including tim-
ber rattlesnake (Crotalus horricus), are attracted
by warm pavement in cooling weather. Several
birds nest on bare or sparsely vegetated soil, in-
cluding mallard (Awnas platyripnchos), common
nighthawk [ Chordeiles minor), killdeer { Charadrius
vociferus), and spotted sandpiper (Actitis macu-
laria), and many birds dust bathe on bare soils,
White-tailed deer have been shown to be attracted
to soils where HVHHF wastewater had been land-
applied:'> porcupine { Erethizon dorsatuen)!"™® and
many butterflies'” would also be attracted to salt.
Metal-tolerant vascular plants and mosses could
grow in these situations.™® Postindustrial sites in
England are important habitats for beetles, includ-
ing rare species.!”

Species of southern affinities would be attracted
o wellpadsand their peripheries due to solar warm-
ing. For example, water-filled wheel ruts and rain
pools would serve as larval mosquito habitats; in
Wyoming, there was a 75% increase in 5 years in
potential mosquito larval habitats in ponds hold-
ing wastewater from coal bed gas drilling. " Access
roads with numerous, long-lasting rain pools might
support the globally rare feminine clam shrimp
( Cyzicus gynecia). ! 1t is possible that some grass-
land and shrubland species might colonize decom
missioned facilities if they are extensive or adjoin
other nonforested habitats. Most organisms able to
colonize active or abandened installations may be
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Figure 2. Distritution of Wehrle’s sal amander ( Flethodorn reefirled) in relation to the Mar cellus=Titica shale region. Reprintedwith

the permisdon of Cambeidge University Press.

common species and ecological generalists. Rare or
sensitive species that are small or require onlysmall
habitat patches (e.g., land snails, millipedes, certain
insects) roay persist in forest patches between well-
pads, and some organisms might escape predators
or competitors in fragments.

Gurnulative impacts
In the Marcellus—Utica region, HYHHFE constitutes
landscape-and regional-scale activitiesand impacts.

Many thousands of wellpads will be distributed
across the 280,000 km? region. Each wellpad will
likely be drilled several times, and successful wells
will be fractured multiple times during their 40- to
50-year life span.

Widespread environmental changes other than
those produced by HVHHE alio affect east-
ern biodiversitp®'® incuding coal mining, log-
ging, agriculture, urban sprawl, aceelerated climate
change, acidification, eutrophication, chemical
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|:] Marcellus & Utica shales
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Figure 3. Disribution of tonguedied mirmow | Evegossurm Iauree) m relation to the Marcellus=Utica shale region. Reprinted

with the permission of Cambridge University Press.®

contamination, altered fire regimes, emerging
pathogens and parasites, and nonnative species
spread. For example, most tree species are not
shifting latitudinal ranges to keep pace with cli-
rnate warming, and the ranges of many species are
shrinking.'® Such large-scale changes could poten-
tially interact synergistically with the HYHHEF im-
pacts on forest biotaas thepaccumulate across space
and time. One study suggested that the effects of
HVHHF on stream water quality will accurmlate

across watetsheds.® In a mera-analysis of the effects
of roads, power lines, and wind turbines on birds
and mammals, bird populations were reduced as far
8¢ 1 km. and mammal populations were reduced
as far as § km, from roads and infrastructure.!® If
thisfinding applies to the wellpads, gas compressors,
and roads associated with HVHHE the correspond-
ing buffers around each installation needed to pro-
tectbirds and mamrmals (3.1 km® and 78.5 km?®) are
largerthan the curesnt spacing units for well density
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in Pennsylvania {1-2.5 km’ ) and those projected for
New York (2.6 km™).'®

Discussion and conclusi

Biodiversity impacts of HVHHF are similar 1o the
impacts of many industries, although the chemi
cal complexity and geographic extent are unusual
The major, long-term effects on biota likely 10
propagate through landscapes are habital loss and
fragmentation, chemical pollution, degradation of
water quality, and hydrological alteration; other im-
pacts, including noise, light, and air quality, may
be more local and short-term. Biota vulnerable
to HVHHF impacts include many native organ-
isms that are important either for subsistence or
in broader markets, such as medicinal plants (e.g.,
goldenseal { Hydrastis canadensis)),'** edible fungi,
brook trout and other sport fishes,! game birds and
mammals {e.g., wood duck { Aix sponsa)), furbearers
{American mink { Mustela vison}, river otter ( Loatra
canadensis), common muskrat {(Ondatra zibethi-
cuis) ), and “watchable™ wildlife (e.g., many forest-
breeding birds). For example, studies suggest that
HVHHF may affect trout habitats via water temper-
ature increase, siltation, and heavy metals, 17

Many of the biodiversity impacts of HVHHF
might be reduced by zero-loss management of
chemicals, wastewater, soil. and other pollutants,
but this is a challenge considering the record of
leaks, spills, fugitive emissions, and disposal. Water
use and truck traffic can be reduced by rensing more
wastewater, but similar amounts of pollutants will
require disposal. If it evenually becomes possible 10
drill horizontally several kilometers, fewer wellpads
would be needed, thus reducing fragmentation, and
allowing more wells to be sited next 1o highways or
on derelict lands, such as abandoned strip mines.
Howevet, pipelines would still fragment forests and
impinge on sensitive habitats.

Forest loss and fragmentation are considered
among the most serious threats to biodiversity, 1%
Many forest species, particularly birds, require ex-
tensive tracts of continuous forest to maintain
viable breeding populations. Inasmuch as the east-
ern United States was extensively deforested during
the 18005, one might ask whether current defor-
estation and fragmentation matter to biodiversity.
Al a maximum, only half of the east was defor-
ested at once because clearing was not concurrent
across the region; asynchronous deforestation prob-

© 20713 Now York Acasamy of
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ably prevented extinction of many species.'™ Yet
deforestation contributed greatly to the extinction
of the passenger pigeon { Ectopistes migratorius)'™
and the temporary loss or rarity of red-shouldered
hawk {Buteo lineatus), wild turkey ( Meleagris gal-
lopavo), pileated woodpecker { Dryocopus pileatus),
American beaver, black bear (Ursus americanus),
fisher ( Martes pennanti}, and white-tailed deer from
maost of New York State and probably large regions
elsewhere in the eastern United States."" Most of
these species have recovered with the redevelopment
of extensive forests, even 1o the peint of overabun-
dange of deer, bear, and turkey. Forest cover in the
east is decreasing again, '™ and forests of the conter-
minous United States ate fragmented w the degree
that edge effects occur throughout maost forested
landscapes.'* Fragmentationalso affects grasslands
and their breeding birds. "™ The many other stres-
sars affecting freshwater organisms'* may be com
pounded by water pollution and hydrological alter-
ation from HVHHE

Bintas are impoverished in industrial and urban
areas, although many species thrive, including some
rare species. "™ 1 Pew empirical data are avail-
able on biodiversity impacts of eastern HVHHE
although activities are already widespread and
potentially will occur throughout 280,000 km?.
HVHHF is alse intensive, causing great changes to
habitats at HVHHF installations and to the inter-
vening landscapes. Consideration of a broad spec
trum of taxa and guilds suggests potental HVHHF
risks to biodiversity, particularly organisms that
are specialized in their habitat, require unpolluted
freshwater with natural hydropatterns, or have small
geographic ranges concentrated in the Appalachian
Basin. Impoverishment of species assemblages likely
will lead to diminution of ecosystem functions and
services. ™

Ttis expected that an HVHHF installation will be
decommissioned and the site restored after 40-50
vears; procedures may include regrading, removing
roadsand impoundments, restoring wopsoil, and na-
tive planting.”! Restoration will accomplish more if
itis targeted at habitats and species of conservation
concern, rather than simply restoring forest or grass
land. For example, CWD is important for salaman-
ders, smakes, invertebrates, bryophytes, and lichens.
Coarse woody debris could be stockpiled when a
site is cleared and used for restoration of a nearby
site that is being decommissioned. Construction,
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operation, and decommissioning of HVHHF facili-
ties, if viewed asa mosaic across the landscape, could
be better managed 0 reduce impacts on biodiver-
sity. Most research on wild organisms is restricted
in space and time; thus, we are not well equipped
to understand and conserve on large scales."* Most
regulation of HVHHF hasoccurred at thelevel of the
individual wellpad; however, to protect biodiversity
and ecosystem services, it may be necessary o plan
and regulate at the level of the whole Marcellus—
Utica region.
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ENVIRONMENTAL REVIEWS AND CASE STUDIES

Hydraulic Fracturing Threats to
Species with Restricted
Geographic Ranges in the
Eastern United States

Jennifer L. Gillen, Erik Kiviat

High-volume horizontal hydraulic fracturing (fracking is 2
new technology thal poses many threats fo biodiversity.
Species that have small geographic ranges and a large over-
lap with the extensively industrializing Marcellus and Utica
shalegas region are vilnerable to environmental impacts of
g sali and forest We
reviewed the ranges amd ecological requirements of 15 spe-
eies (1 mammal, 8 salamanders, 2 fishes, 1 butterily, and 3
vascular planis), with 16%-100% range oveslaps with the

fracking, inclu

Marcellus-Utica region to determine their susceptibility te
shabe-gas activities, Most of these species are sensifive fo
forest fragmentation and loss or to degradation of waer
qualily, two notable impacts of fracking. Moreover, most are
rare or poorly studied and should be targeted for research
and management (o prevent their reduction, extirpation, or
extinction from human-caused impacts,

Environmental Pracfice Page 1 of 12

he new technology of high-velume horizontal hydrau-

lic fracturing to extract nateral gas, known as frack
ing, has gained attention in the past few years. Fracking is
the process of drilling vertically and then horiontally
through deeply buried shale beds, and pumping water,
sand, and chemicals at high pressures into (he shales o
release the natural gas. Part of this chemical and water
mixture returns 1o the surface as frack water, which con
tains toxicants such as benzene and tolnens from the frack
ing fluids, as well as radium and salt from the shales
{Rowan ¢t al, zon: Schimidt, son). Although the impacts of
fracking in the eastern states on drinking water supplies
and public health have been discussed extensively, linde

ois10.1017/51 46604661 2000361

attention has been paid to the effects of toxic chemicals,
salt, habitat fragmentation, truck traffic, air pollution, notse,
night lighting, and water withdrawals on ecosystens and
their wild animals and plants (Davis and Rebinson, 2013;
Entrekin et a1 Kiviat and Schneller-McDaonald, 201
The great spathal extent of industrialization and the rapid
pace of development of shale-gas resources associated with
fracking in the eastern United States (US) may result in
environmental impacts disproportionate 1o economic ben
efits (Davis and Robinson, 2o1z). Many serious impacts of
gas and oil mining on biodiversity have been documented
in the U5 and Canadian West {Naugle, zou). For example,
ompressor noise from gas-drilling installations was found
1o interfere with ovenbird {Seirus avrocapilla} pairing suc
cess and alter population age structure (Habib, Bayne, and
Boutin, 2007}, In the Marcellus shale-gis reglon, it is ex
pected thar fracking will exacerbate the natural migration
of salt from the deep shale beds into shallow aquifers
(Warner et al, 2012), which could adversely affect wild
species adapted to strictly fresh groundwaters or o surface
waters into which groundwaters discharge.

The largest occurrence of commercially exploitable gas
shales—the Marcellus and Utica shale-gas region—extends
beneath approximately 85000 km* of the Appalachian
Basin (calowlated from the US agency maps cited in this
article’s Methods section). This region supports high spe-
cles diversity and many endemic species with small geo

graphic ranges and narrow habitat aflinitie. The Appalachian
region s a global megadiversity region for salamanders,
stream fishes, (reshwater mussels, and crayfishes, and is
home to more than 150 imperiled species {Stein, Kntner, and
Adams, 2000). Because organisms with geographic ranges
concentrated in shale-gas regions are at greater risk from
fracking impacts { Kiviat and Schneller- McDomald, 20m ), we
reviewed the potential impacts of fracking on animal and
plant species with ranges substantially restricted 1
underlgin by the Marcellus and Utica shale-gas region.

areas

Afibation rhors: Jesnifer L, Gillen, Envitcnmental and Urban
Saidics Program, Bad College, Annandle, New York. Erik Kiviat, PRI},
Executive Director, Hudsomia Lid, Annandale, New York.

Adciress eorresporsdisce tor Brik Koviat, Executive Disectoe,
Ltd, PO Box Anmandale, NY 1204 (phonel 457587
Bagreirouy; fe-mal) kiviat@hard edo,
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Methods

‘We fincused on species that have geographic ranges of which
35% or more & underlain by the Marcellus and Utica
shiale-gas region: we refer to these species as quasi-cndemic
1o the Marcellus-Utica region. The cutoff of 35% has prec
edent in conservation science and is considered a high
percentage overlap in the Natural Capital Project’s habitat
risk assessment model (Arkema, Bernhardt, and Verues,
zom), By reviewing publicly available range maps, we se
lected 15 specics that met the 35% criterion and are cur-
rently accepted as full species in standard taxonom
treatments [e.g., US Department of Agriculture (USDA),
2012].

We then stdied each species” natural history, abitat needs,
and legal status for indications of valnerability 1o the phys
fcal and chemical effects of fracking, Por example, elght
species are salamanders in the family Plethodontidae, These
luingless salimanders are particularly semsitive to environ
mental changes because they respire through their skin
and require constant contwt with moisture (Welsh and
Dvoege, 2001). Afier selecting species, geo hic informa:
tion system (GIS) software wis used 1o calculate the per
centage overlap with the gas shales. We obtained geographic
range data for mammals and amphibians from the Inter
national Union for Conservation of Nature (IUCN) Red
List Spatial Data Download website (2o12), for plants from
the USDA (2013), for fishes from NatureServe (1011), and
for burterflies from Butterflies and Moths of North Amer
ica (BAMONA, 2012). We combined digital maps of the
Marcellus and Utica shale formations obained from the
US Energy Information Administration {2012) and the US
Geological Survey {2002) to create a single map layer show-
ing the region underlain by both formations. We nsed
ArcMap 1.0 (ESRL, Redlands, CA) to establish the overlap
between each species” range and the shale boundary, to
«alculate the percentage overlap, and to create the maps
depacting the species ranges in relation to the Marcellus
and Utica shale-gas region.

Warious federal agency maps indicate that the area of the
combined Marcellus and Utica shales is in the range of
268,000 10 340,000 km*, We use the conservative figure of
28g,000 km* for our analyses.

One of the selected species, Bailey's sedge, extends north:
ward into a small area of Québec, yet we have analyzed
anly the US portion of its range. Because Canadian and US
practices differ with regard w managing this rare species,
and the species undoubtedly varies genetically in differem

2 Environmental Practice

portions of its range, we believe it is imporant o protect
this plant within the US regardless of its status in Canada,
Another species, northern blue monkshood, which oocurs
in small areas of Wisconsin, lowa, Ohio, and New York
(USDA, 2012), may be pant of a widespread western species,
Columbian monkshood { Acaitim columbianum; Cole and
Kuchenreuther, 2001}, However, because there i a disjunc

ton of 800 km between the Ohbo and Wisconsin popula

tioms, the potential for i y divergence,
we have included only the Oliio-New York populations in
our analysis. Evolutionary potential must also be consid

ered when determining the ecological effects of fracking
We assessed potential impacts at the species level, but ge

netic variation below the species level may have an even
higher overlap with the shales.

Results and Discussion

We reviewed 15 species with restricted geographic ranges
having 15%-100% overlap with the Marcellus and Un
shale-gas reglon (Table 1 and Figure af, OF the 15 species
selectad, there are 8 plethodontid salimanders, @ stream
fishes, + mammal, 1 butterfly, and 3 plants. The total geo-
graphic range size varies from 3 to 202261 kme with a
miean of g1,075.3 km* and median of 50,688 km?. The mean
overlap with the shale-gas region is 64.4%, and the median
1s 685, Ten species have so% or greater overlaps with the
shales, and four have 40%-49% overlap, These overlap
fignres indicate the potential for impacts to ocour over
large portions of these species’ ranges and. given the cu-
mulative impacts of other intensive land uses such as coal
mining, agriculture, residential development, and logging,
raise substantial concerns about species survival. The sen
sitivities of these species 1o habitat degradation at the land-
scape and regional levels are suggested by the data in
Table 1. Of the 15 species, 4 are listed as endangered or
threatened at the federal level or in a1 least one state where
the species occurs, OF the 15 species, 1 are stated 1o depend
on good water quality, 10 1© be sensitive o habitat frag

i

affinities) or are sensitive to changes in habitat, and 11 are
threatened by deforestation (Table 1)

Species with smaller geographic ranges are more vulnerable
to extinction than are species with larger ranges (Payne and
Finnegan, zoo7), and species with smaller populations {mm

bers of individuals) are maore vulnerable than are speces
with larger populations (Noss and Cooperrider, 1904 Sk

bodkin, 1986). Thus, reductions in range size are expected to
make a species more vulnerable to extinction. Reductions in
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e

J Marcohs 8 Utica shales
Appatachian comontad range
W Appatachian comontad averian

Figure 1. Maps showing
of seketed specics,
e Allegh
ey and ridge salamander, {g)
sahmander, () mrttern syvine salam

the shales.

forest area may result in great reductions of the mumber of
[species {Drakare, Lennon, and Hillebrand, zoo6 ) amd most
of the species in our sample are closely associated with
forests. The remainder of this discussion addvesses the eco
logical requirements of the variows groups of organisms
that may make them vulnerable o fracking impacts,

Mammals

The Appalachian cottantail, recently separated by systematists
from Lhe New England cottontail, is found in mixed-oak
forests with ericacecus (heath family) ahmb cover LBum:h
et 1., 3012) and has & highly frag)

thvely by the Marcells
nd sperics: (a}

der, {d} West Virginle 3
nder, {h) white-gpom
1, {K) tonguetied minnow, {1) Husbre
ey sedge, und (p) nerthem
i for Conservation of Nature (20), the US Depa
Moths of ok Amecica {2012, See Tkl 1 6or callated nress of the geograghic ranges and percentage cverlaps with

ilue

. Bange maps
Agricaltore {101z}, and Batterfiies and

kb

nt

cannot yet be managed in a targeted way (Bunch
el al, 2012). The Appalachian cottontail is declining and
the numiber of local populations is decreasing due to hab-
itat destraction, fragmentation, and forest maturation (Barry
and Lazell, 2008; Hamishfeger, zo00). Pracking uses large
areas of kand for dell pads and pipelines, and roads must
be constructed to enable truck raffic back and forth frem
drill sites, An average of 8.8 acres of forest is deared for
each Marcellns drill site and, with an additional indirect
impact (through edge effects) on 212 acres, an average of
30 acres of forest Is impacted at each site (Johnson, 2010).
Far a species that is threatened by habitat destruction and

fram Pennsybvania to Alabama (Barry and L:mll m\s}
[Habitat needs are most likely different from thos: of the
New England cottortail, but becanse this is not known, the

4 Emvironmental Practice

. fracking could further rednce population
n.nd canse endangerment. The TUCN Hsts the Dally Sods
Wiliderness Area, West Virginia, as a magor source popula-
tion for smaller populations of Appalachian cottontails
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{Barry and Lazell, 2008), and if this population wete se-
verely affected by habitat destruction or fragmentation caused
by fracking, those populations that depend on Dolly Sods
for gene flaw would be negatively impacted.

Salamanders

The Plethodontidae, which is the largest {amily of sala-

been shown to reduce terrestrial salamander movement by
1%, and multiple roads could reduce dispersal by up o
o7%. Althaugh roads may not have major implications for
species with large ranges and high abundances, species
with limited ranges and low abundances may be severely
affected by new raads becanse they are already impacted by
fragmentation, logging, and other human activities {Marsh,
Gorham, and Beckman, 2005}, Plethodontids such as the

manders, represents significant diversity (] ka, 1908),
Plethadontids are rapidly evolving, and toa little is known
about 43% of species to manage them successfully (Wyman,
2003}, Many plethodontids, such as the Shy doah Moon-

hite-sp q and the Cheat Mountain sala-
mander have small distributions and are currently affected
by frag jon and d I son, 20041
F and Mitchell, 2004k multiple mads and trock

tain salamander and the northern ravine salamander
{Table 1), have only tecently been recognized as species,
and their habitat requirements and management needs are
peorty understood (Highton, 1094). There is especially a
lack of knowledge about the volnerable juvenile terresteial
plethodontids (Wyman, soash

Terrestrial salamanders have difficulty crosing roads, and
roads may reduce both thelr abundance and genetic diver-
sity, Roads not only fragment habitats but may also be

abstacles 1o salamanders (Wyman, 2003). Forest roads have

mviranmental Practice

traffic, when compounded with many other destructive
factors, could imperil these species’ survival, After dlear
cutting, salamander communities iake decades o recover
from the drying of soils in logged areas, changes in the
prey community, and the difficulty many salamander spe-
cles have in crossing nonforested habitats (e.g, Ash, 1war:
Eratton and Meier, 1908; Mitchell, Wicknick, and Anthony,
1994; Petranka, Eldridge, and Haley, 1593). The perforation
of forests by well pads, access roads, and pipeline rights-
of-way, with associated microclimatic drying, salinization,
and other changes, presumably reduces or eliminates local
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populations of many salamander species in fracking land
scapes, and this could contribute cumulatively to a decline
or Joss of species over large areas,

The wastewater from fracking installations b another po.
tential threat to salamanders. After well fracking is com
pleted, s0%-70% of the water injectad into the well returns
to the surface with contaminants from the shales and the
fracking chemicals (Schmidt, 20m). In Pennsylvania and
West Virginia, frack water has been sprayed on land,
diluted in municipal sewage treatment plams, stored in
open pits, partially reused, leaked, and spilled (Kiviat and
Schneller-McDonald, zou). Preliminary data from Penn
sylvania sweams indicate that conductivity was higher
and biotic diversity (inclading salamanders) was lower in
small watersheds where fracking had occurred [Anony
mous, 2o010), Saline wastewater can pollute streams and
other bodies of water, and many stream-dwelling and
water-dependent organisms are salt sensitive, Salaman-
ders, especially those with aquatic larvae, are semsitive to
water quality (Duncan et al, 2om). The West Virginia
spring salamander bas been found in a single cave in
Greenbrier County, West Virginia: the adulis reside in the
mud banks next to the stream passage, and the aquatic
larvae develop in the stream (Besharee and Holsinger,
1977). Fewer than 250 mature individuals of this species
exist, and all of these salamanders are dependent on the
stream that rums through the General Davis Cave (Ham-
merson and Beachy, zo04)—if this stream were to be
polluted by salt or fracking chemicals, the species would
be in danger of extinction. Although much of the tox
icobogical research has been conducied on frogs rather
than sakimanders, amphibians in general are vunerable
o many contaminants, including organic chemicals, heavy
metals, and metalloids {Herfenist et al, 1989,

Fishes

There is a high probability of water pollution from spills of
fracking wastewater (Rozell and Reaven, 2012), and stream
fishes are vulnerable 1 this impact, The wnguetied min

now s intolerant of water pellution (US Environmental
Protection Agency. zo10), although there is not enough
information on this species 1o determing how it would be
affected by fracking. The blucbreast darter is critically im

periled in New York, imperiked in both Ohio and Virginia,
and vulnerable in West Virginia and requires good water

Butterflies

The Appalachian azure inhabits deciduous forests, and its
larval food plant is black cohosh (Actaen racemasa). The
butterfly is scarce and has difficulty moving between forest
fragments. Black cohosh is potentially threatened by non
native plants and white- miled deer {Odocoileus virgin
darns) (New York Natural Heritage Program, 2ou), both of
which are Ekely to benefit from fracking.

Plants

Plants will alse be affected by fracking through fragmen

tation, increased salinity levels, and pollution by toxic chem

icals. The northern wikd monkshood is a faderally threatened
plant at risk of soil contamination, drying due 1o canopy
Iose, and nonmative plants, The monkshood occurs in only
four states, of which New York and Ohio overlap with the
Marcellus and Utica shale-gas region. Monkshood has nar

row habitat affinities, grows slowly, is very semsitive to
disturbance, and there is probably little gene flow among
the fsolated populations (Edmondson @ al, 2009 Ohio
Natural Heritage Program, 2o07): forest fragmentation and
increased salinity caused by fracking could imperil an al

ready th d species. Forest frag fom Is known to
facilitate the spread of nonnative, potentially invasive, plants
feg. Yates, Levia. and Williams, 2003).

Potential Benefits lo Biodiversity

Fracking may benefit some species as well as harm others.
Industrial activity creates habitats that may be used by rare
or economically important species. For example, Noel etal.
{1908} documented caribon (Rargifer farandus) using gravel
pads mssociated with oil drilling for insect relief habitat.
Schimidt and Kiviat (2007) found a globally rare clam shrimp
[Cymices (Caenestheriella) gynecia] in rain poals on a gas
pipeline road in New Jersey. However, artificial industrial
habitats tend 1o support common species that are ecolog-
ical gemeralists (E. Kiviat, personal observations) rather
than species of conservation concern, We expect that frack-
ing installations will provide habitats for a few noteworthy
species while degrading the environment for many others.
Appalachian cottontail is known to use shrublands and
5 |-y bd clear-cuts (Canmi nd Hi 2onzh;
thus, gas-pipeline rights-of - way and abandoned well pads
might provide scceptable habitat. Undoubtedly, other spe-

quality {Losey, Roble, and ¥ 201
Natural Heritage Program, b making it particularly
vulnerable to fracking ac

cles of concern could be managed for in
fracking landscapes, and research 16 provide the basis for
such management & urgently needed. Forest fragmenta

Hydraulic Fraciuring Threats to Species 9
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non in fracking landscapes. because of the dispersed char-
acter of the industry. cannot be avaided

Summary

Hydraulic fracturing poses serious threats to a diverse group
of species, including plants, butierflies, fiches, and salaman
ders, that have restricted geographic ranges overlapping

with the Marcellus and Utica gas shales. OF
the 15 species we reviewed, many are sa little known that
targeted management woukl be based on insufficient evi
[dence. OF these, 13 have narrow habitat affinities and 1 are
dependent on good water quality (Table 1), making them
particularly vulnerable to fracking effects such as elevated
salinity and other pollution.

Conclusions

Although fracking will likely be permitted in most states
underlain with gas shales, if biodiversity and human im
pacts are well studied. appropriate regulations can be
implemented. Becanse New York has not yet permimed
high-volume horizontal hydraulic fracturing, there is an
[opportunity to protect the quasi-endemic species whose
ranges extend into New York, inchuding northern blue
monkshood, Wehrles salamand legheny mowntin
dusky salamander, and Appalachian azure, Many organ
s are undergoing poleward range shifis caused by cli
mate change, but because changes in range limits are
species specific and subject 1o many biological and abi
atic imeractions (Wyman, 1g1), we cannot know whether
overlap percentages with gas shales will increase or de
crease. Range contraction (local or regional extirpation)
due 1o other causes may increase the percentage overlap
of the remaining range with the Marcellus-Utica region,
thus cumulatively increasing the risk posed by fracking
the Allegheny woodrat (Neotenn niagister: LoGindice, soos)
may be an example.

We reviewed species for which range maps are available:
there are many more speckes with no ramge maps or so
little ecological information that it would be impossible 1
assess how fracking may affect them. There are almost
<ertainly many species of invertebrates, plants, lichens, and
other organisms that are quasi-endemic to the Marcellus-
Utica region. but lack of access to range maps and ecolog

ical information prohibited their inclusion in oor stody.
The species selcted in this study may sctually havea much
greater overlap with the shales (because habitat range maps
are generalized or out of date), and thus potential effecis of

10 Emvironmental Practice

fracking could be greater than the percentages in Table 1
suggest. Also, ecological impacts like mountaintop-remaoval
mining, logging, climate change, and other industrial ac
tvities will compound the effects of fracking, making these
species vulnerable 1w decline and extinction. Future studies
should include a broader range of taxa and field research
that can messure the impacts of fracking while considering
hiow these impacts may be compounded by other threats 1o
biodiversity.

Biodiversity at all levels, from genes 1o ecosystems, consti

mites many important values o human sodety and eco-
system functions, as well as the intrinsic impertance of
cach species (Wilson, 1092). Conserving blodiversity is im

portant because each species has unigue compounds, be.

haviors, and other information that we may be able 1w use
to improve human health, bictechnology, and enjoyment.

Biodiversity is also of great value o the function of
ecosystems—and we do ot know how the elimination of
cenain species will affect ecosystem fanction. Many of the
species selected not only hive restricted geographic ranges,
but live in small, isolated populations that would be neg

atively affected by further fragmentation. A number of
these species are also recently described species, and most
are Hlitle known ecologically. Intensive industrial activities
such as fracking that potentially affect an almost 300,000

km* region need to be tharoughly studied so that research

ers and natural resource managers can assess impacts on
biodiversity and humanity.
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Hudsonia Lid

PO Box 5000 / 30 Campus Rd
Annandale NY 12504

845-758-7273

kiviati@bard.edu, www hudsoniaorg

1 November 2013

ERIK KIVIAT
Recent Professional Experience

(Hudsonia Ltd.: Executive Director; 1988- (excepting two years ), Kcologist, 1981-1988: Co-founder,

Bard College: Assoctare Professor then Professor of Environmental Stucies; Graduate School of Envi
ronmental Studies, 1987-2005; Research Associate, Division of Natural Sciences and Mathematics,
2002-,

Technical to: Non-gs b ; planning, law, and
cngineering firms: sporting associations;, I'cd:ml siate and Jocal goversments in New York, New Jeomey,
(Connccticut, Massachusetts, Ohio: more than 250 reports prepared. 1975-

Professional workshops taught: Winter Woody Plant Identification (1 day, with Gretchen Stevens):
tile and Amphibian Survey Methods (2 days, with T. Hartwig): Plragmires Ecology and Management ( 1
day); Wetland Habitat Creation and Turtle Conservation (| day, with G. Stevens, T, Hartwig).

Fellovships: Cary Summer Research Fellowship 1993, Institute of Ecosystem Studies, Millbrook, WY,
Vi r.m.l.-mon and biogeochemistry of Blamlmg‘s turtle hnlsul.ns hhm‘l-l.erm Visitor, 1995, Smithsonian En-

vil 1 R h I.abur:norv o -+ MDD, Fresh tidal and nontidal wetland studies.

Peer Reviewer: Biological Invasions; Chelonian Conservation and Biology; Estuaries; Journal of Her-
petology; Journal of the Marine Biological Association of the United Kingdom; New York State Musewm
| Bulletin; Northeastern Naturalist; Studies in Avian Biology; Urban Habitats; Wetlands; Wetlands Ecol-
gy and Management; Wilsan Bulleting American Museum of Natural History; Countryman Press; Hud-
son River Foundation; Long Island Sound License Plate Fund: Marsh Foolug) Rescarch I’mwam{'\h
Rutgers T i San Francisco Bay-Delta R h Enh. Program; Sea Grant {Con-
necticut; Rhode Island); State University of New York Press; Nature C Onservancy: Fish and Wild-
life Service; U.S. Geological Survey: U.S. Office of Technology Assessment.

Volunteer (selected): Turile research, Jug Bay Wetlands Sanctuary, Maryland, 1990s-2000s: Ontatio
Breeding Bird Atlas, Hedson Bay Lowland, Canada, 1985, Herpetofaunal surveys, Jekyll Island, GA.
1979-2013; Osprey survey and herpetofaunal survey, St Catherine’s Tsland, GA, 1973, Reptile and am-
phibian lation studies, Kalbfleisch Field R h Station. Long Island, NY. 1963, additional reptile
and amphibian surveys in New York, Massachusctts, Georgia, and Mexico, American Muscum of Natu-
ral History, 1961-1979.

Education
Ph.D. Ecology, Union Institute and University, 1991. Thesis: Wetland lnman ecology.

M.A. Biology, State University at New Paltz. NY. 1979. Thesis: Hudson Estuary shore zeme: Ecology
and mamagement,

B.S. Natural Sciences. Bard College, 1976. Thesis: Snapping turtle ecology tn a New York tidemarsh,
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FProfessional courses taken: Wildlife Study Design (1 day), Wildlife Society, 2002; Biology of Spiders (3
days). Humboldt Field Research Institute. ME, 2001: Mosquito Identification and Surveillance {2 days).
New York State Department of Health, 2000, Applied Multivariate Methods (5 days), Institute for Pro-
fessional Education, VA, 1995; Control of Mosquitoes and Mosquito-borne Diseases in the U.S. (3 days),
International Center for Public Health SC, 1993; Und ding Wetland Soils (2 days), Cook
College, Rutgers Univer: 1989; Landscape Preservation: Ecological and Social Issues (1 day), In-
stitute of Ecosystem Studies, Millbrook, NY, 1987, Encrgy Analysis (1 day), University of Georgia, Ath-
ens, 1977; Freshwater Fishes of New York (5 days). American Museum of Natural History, New York,
NY. 1970,

Research Interests

Wetland ceology and N ive and bundant specics ceology and management; Tur-
tle ecology and conservation; th:ul ecology, assessment, monitoring, creation, restoration, connectivi-
ty; Urban and rural biodiversity, rare or little-known species; Hydraulic trauunne impacts on biodiversi-
ty: Human n.ulnlml-adapmtlomwwctlaﬂdsand <tor-b discases; Ethnot - botany.

Additional Field Work

Arizona, California, Colorado, Connecticut, Florida, Georgia, Lovisiana, Maine, Maryland, Massachu-
sets, Minnesota, Nebraska, New Jersey. New Mexico, New York, North Daki Ohio, Oregon, Penn-
sylvania, Rhode Island, Texas, Utsh, Vermont, Washington; Manitaba, Mova Scotia, Ontario, Québee;
México; Trinidad; Czech Republic: (m—mmy England: Scotland; Hungary; Ttaly; Botswana

Languages; French and Spanish (reading).

Professional Certifications

Professional Wetland Scientist, Society of Wetland Scientists, 1993-,
Qualified Bog Turthe Surveyor in New York, U.S. Fish & Wildlife Service.

Honors

Awarded to Erik Kiviat or to Hudsonia for projects or programs he directed: Nominations for Nat :nal
Wetlands Award 2002, 2009-2011; Certificate of Appreciation, New York State Department of E
ronmental Conservation, 2000; Good Land Award. Winnakee Land Trust, 1999, 2008; Project Facilita-
tion Award, Society for Ecological Restoration. 1997: Marion Thompson Fuller Brown Conservation
Award, Garden Clubs of America, 1996; Environmental Award, Museum of the Hudson Highlands,
1996; Award for Environmental Sensitivity, Mohonk Consultations on the Earth's Environment, 1995,
Researcher of the Year Award, Hudson River Environmental Society. 1994: Service Award. Dutchess
County Environmental Management Council, 1982,

Professional Societies

American Bryological and Lichenological Societ of Field Omithologists; Association of
State Wetland Managers, Natural Areas Assosiation; Society for the Study of Amphibians and Reptilcs:
Society of Wetland S ists: Southern Appalachi. ical Society: Torrey Botanical Society: Wil-
son Ornithological Society.

Public Service

Invited participant. recovery wurkahups for bog lurlh. 1.5, Fish and Wildlife Service (FWS) and New
York State Dey of E (DEC), 2011-2012; Steering Committee, North-
cast Natural [haanr\'C i 2010; Im1tml ticipant, recovery workshops for Blanding’s wrtle,

timber rattlesnake, northern cricket frog, New England cottontail, DEC, 2009-; Scientific Advisery
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Committee. Hudson River Almanac; Advisory Committee for Quadricentennial Exhibit. Albany Institute
fcr]mtoﬂ and -’\rl. 21)08 co-sponsor, Japanese Knotweed Managers” Workshop, 2005: co-convenor,

Hi k M, 2003; Greene County (NY) Habitat Management Advisory
Committee, 2003-; Advisory ("ummlll:: for Hudson River Estuary Exhibit, Liberty Science Center,
2002-2007, Scientific Advisory Committee, New York - New Jersey Trail Conference, 2002-2008; Co-
Phragmites Forum, 2002; Convenor of the workshop Purple Loosestrife and Wildlife in North

, Northeast Fish and Wildlife Conference, 2001; Conservation and Recovery of the Bog Turtle
(invited participant), FWS, 1998; Jug Bay Wetlands Sanctuary Advisory Committee, 1998-; Scientific
Advisory Committ, nds of the Great Swamp, 1998-; Hudson River Biodiversity Committee, DEC,
1997-, Seientific Advisory Committee, Hudson River Habitat Restoration Program, U.S. Army Corps of
Engineers, 1994-95; Editorial Board, Water Way r Yo Vaterfront News, 1990-92; Hudson River
Mational Estuarine Research Reserve Advisory Committee, 1983-, Hudson River Fisheries Advisery
Committce, 1979-83, Hudson River Valley Study Advisory Commitice, 1978, DEC; Wildlifc Socicty
Mew York Chapter, Cnmmnlue on Exotic Plants (1981-87); Ad\mvr\ Board of the Trevor Zoo (1981-
94 Dutchess County 1ML Council Signifi Areas C ittee (1980-82),
Storm King School Environmental Institute Advisory Board, 1983-85; Convenor of Hudson River Marsh
Waorkshop, Hudson River Environmental Society, 1976,

Technical Publications (* Peer reviewed)

Kiviat, E. 2013, Risks 1o biodiversity from hydraulic fracturing for natural gas in the Marcellus and Utica
shales. The Year in Ecology and Conservation Biology 2012, Annals of the New York Academy
of Sciences 1286:1-14. (Invited paper.) *

Kiviat, E. 2013. Feosystem services of Phragmites in North America with emphasis on habitat functions.
AoB Plants 2013, doi: 10.1093/aobpla/plt008. 29 p. (Invited paper.) *

Gillen, J. & E. Kiviat. 2012, Hydraulic fracturing threats to species with restricted ranges in the castem
United States. Environmental Practice 14(4):320-331, *

Kivial, E. 2011. Frog call surveys in an urban wetland complex. the Hackensack Meadowlands, New Jer-
scy, 2006, Urban Habitats 6 (unpaginated). Available at: urbanhabitats.org, *

Dowling. 7., T. Hartwig, . Kiviat & F. Keesing. 2010. Fxperimental management of nesting habitat for
the Blanding’s turtle (Emys b, ). Ecological R ion, 28(2):154-159, *

Kiviat, E., G. Mihocko, G. Stevens, PAL Groffman & D, Van Hoewyk. 2010, Vegetation, soils, and land
use in fens of eastern Mew York and adjacent Connecticut. Rhodora 112(952):335-354. *

Kiviat, E. 2009, Human uses of tidal freshwater wetlands on the USA East Coast. P. 21-30 in A. Bar-
endregl, 1), Whigham & A. Baldwin, eds. Tidal Freshwater Wetlands. Backhuys Publishers, Lei-
den, The Netherlands. {Invited chapier.) *

Kiviat, E. 2009, Invasive plants in tidal freshwater wetlands - North American East Coast. P. 106-114 in
A Barendregt, D. Whigham & A, Baldwin, eds, Tidal Freshwater Wetlands, Backhuys Publish-
ens, Leiden, The Netherlands. (Tnvited chapler.) *

Swarth, C. & E. Kiviat. 2009, Animal in North tadal wetlands. P. 71-
88 in A, Barendregt, D. Whigham & A Baldwin, eds. lbddl Freshwater Wetlands. Backhuys
Publishers, Leiden, The Netherlands s, (Invited chapter.) *

Schmidt, RE. & E. Kiviat. 2007 (2008). State records and habitat of elam shrimp, Cognestheriella gime-
cia (Crustacea: Conchostraca), in New York and New Jersey. Canadian Field-Naturalist 121:128-
[ r g

[ & E. Kiviat. 2007, Mi itat use by F ings turtle in and refi wel-
Tands. Journal of Wildlife Management 71(2):576-582. *

Kiviat, E. 2000. Phragmites Management sourcebook for the tidal Hudson River and the nottheastern
states. Hudsonia Ltd., Annandale NY 12504 USA. 74 p. (www. hudsonia.org)

Hartwig,
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Kiviat. E.. 5.E.G. Findlay & W.C. Nieder. 2006. Tidal wetlands. P. 279-295 in J.5. Levinion & LR,
Waldman, eds. The Hudson River Estuary. Cambridge University Press, New York, NY. (Invited
chapter.)

Kiviat, E., guest editor. 2004. The Hackensack Meadowlands: History, ecology. and restoration of a de-
graded urban wetland. Urban Habitats (1) (www.urbanhabitats org ). *

Kiviat, E. & K. MacDonald. 2004, Biodiversity patterns and conservation in the Hackensack Meadow-
lands, New Jersey, Urban Habitats 20 1):28-61 (www.urhanhabitats.org). *

Hummel, M. & E. Kiviat. 2004. Review of world literature on water-chestnut { Trapa natans) with mpli=
«cations for management in North America. Joumal of Aquatic Plant Management 42{1):17-28. *

Kiviat, E. 2004, Oceurrence of Aifanthus alfissima on a Maryland freshwater tidal estuary, Castanca
GH2):139-142.%

Kiviat, E. 2004. Concluding remarks. P. 101-103 in C. Swarth, W. Roosenberg & E. Kiviat, eds. Conser-
wation and Ecology of Turtles of the Mid-Atlantic Region; A Symposium, Bibliomania!, Salt
Lake City, Utah

Kiviat, E., G. Stevens, K.L. Munger, L.T. Heady. 5. Hoeger, P.J. Petokas & R. Brauman. 2004. Blan-
ding's turtle response to wetland and upland habitat construction. P. 93-99 in . Swarth, W.
Roasenberg & E. Kiviat, eds. Conservation and Ecology of Turtles of the Mid-Atlantic Region;
A Symposium. Bibliomania® . Utah. *

Schmidt, RE., T.W. Hunsinger, T. Coote, E. (m.ﬂm-. oves & E. Kiviat. 2004, Mudpuppy ( Mecturis
maculasus) in the tidal Hudson River with comments on its status as native. Northeastern Natu-
ralist 11(2):179-188.*

Swarth, C.. W. Roosenberg & E. Kiviat, eds. 2004, Conservation and ecology of turtles of the Mid-

lantic region: A Symposium. Bibliomania®, Salt Lake City, Utah. 121 p. *

Talmage. E. & E. Kiviat. 2004 Japanese l:nnt\n:ed and water gquality on the Batavia Kill in Greene

County, New York: Bach d infi and 1i review. Greene County Soil and Wa-
ter Congervation Dlzlrmt and New York City l‘ of Envi 1 Pre ion. 27 p.
www, geswed com/s knot TE andw pdrl
Bannor, B, & E. at. 2002, Common muerhun t(m!hrrrdm!n’nrr_pm} I!.mls of North America 685, 27
»
Findlay, 8.E.G.. E. Kiviat, W.C. Nieder & E.A. Blair, 2002, Funct. 1 tof a refi wet-

land set as a tool for science, management and restoration. Aquatic Sciences 64:107-117. %
Kiviat, E. & h l\m;.l.luuald 2002, Hackensack Meadowlands, New Jersey. biodiversity: A revi \Hmd
. L kA

H: Partnership. 112 p. Available at www_hudsonia.org, *
Kiviat, E &. E. Hamilten. 2001. Pliragmites use by Native North Americans. Aguatic Botany 69(2-

tevens. 200 1. Biodiversity assessment manual for the Hudson River estuary corridor.

New York State Department of Environmental Conservation, New Paltz, New York. 508 p, *

iviat, PM. Groffman & R.S. Ostfeld. 2000, Muskrat ( Gndatra siberlicus) disturb-

ation and potential net nitrogen mineralization and nitrification rates in a fresh-tidal
marsh. American Midland Naturalist 143:53-63, #

Kiviat, E.. G. Stevens, R. Brauman, 5. Hoeger. PJ. Petokas & G.G. Hollands. 2000, Restoration of wet-
land and upland habitat for Blanding's turtle. Chelonian Conservation and Biology 3(4):650-
657.*

Meyerson, LA, K. Saltonstall. L. Windham, E. Kiviat & S. Findlay. 2000, A comparison of Phragnies
australis in freshwater and brackish marsh environments in North America. Wetlands Ecology
and Management 8(2-3):89-103, *

van Heewyk. D., PM Groffman, E. Kiviat, G. Mihocko and G. Stevens. 2000. Soil nitrogen dynamics in
organic and mineral soil calearcows wetlands in eastern New York. Soil Science Society of
America Journal 64(6):2168-2173. *
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Barbour, J.G. & E. Kiviat. 1997, Introduced purple loosestrife as host of native Satumiidae (Lepidop-
tera). Great Lakes Entomologist 30(3):115-122. *

Kiviat, E. 1997, The book of swamp and bog: Trees, shrubs, and wildflowers of castem freshwater wet-
lands. J. Eastman. Canadian Field-Naturalist 111(4):699. (Book review.)

Kiviat, E. 1997. Blanding's turtle habitat requirements and implications for conservation in Dutchess

County, New York. P. 377-382 in J. Van Abbema, ed. Proceedings: Conservation, Restoration,

and Management of Tortoises and Turtles - an Intemational Conference. New York Turtle and

Tortoise Society and Wildlife Conservation Society Turtle Recovery Program. *

L.H., C. Rietsma & E. . 1997, Terrestrial insects associated with Plragmites australis,

i angustifolio, and Lythriem salicaria in a Hudson River tidal marsh. P. V-1 to V-35 in W.C.
Nieder & JR. Waldman, eds. Final Reports of the Tibor T. Polgar Fellowship Program 1996,
Hudson River Foundation and New York State Depariment of Environmental Conservation -
Hudson River National Estuarine Rescarch Reserve,

Winogrond, HG. & E. Kiviat. 1997, Invasion of Phragmites custralis in the tidal marshes of the Hudson
River, P. VI-1 to VI-29 n W.C. Nieder & J. K. Waldman, eds. Final Reports of the Tibor T. Polgar
Fellowship Program 1996, Hudson River Foundation and New York State Department of Envi-
ronmental Conservation - Hudson River National Fstuarine Research Reserve,

Kiviat, E. 1996. The Everglades handbook: Und. ding the A T.E. Lodge. Canadian Field-
Naturalist 110(3):567-568. (Book review.)

Rozycki, C. & E. Kiviat. 199%. A low density, tidal marsh, painted turtle population. P. V-1 to V-35 in
E.A. Blair & IR, Waldman, eds. Final Reports of the Tibor T. Polgar Fellowship Program 1995,
Hudson River Foundation and New York State Department of Environmental Conservation -
Hudson River National Estuarine Rescarch Reserve.

Kiviat, E. 1996, American goldfinch nests in purple loosestrife, Wilson Bulletin 108(1): 182-186. *

Kiviat, E. & 1.G. Barbour. 1996, Wood turtles in fresh-tidal habitats of the Hudson River. Canadian
Ficld-Naturalist 110(2):34

Groffiman, P, Hanson, G.C. al & G, Stevens, 1996, Variation in microbial biomass and activi-
ty in four different wetland types. Soil Science Society of America Journal 60:622-629, *

Sharma, V. & E. Kiviat. 1994, Habitats of the monkeyflowers Mimulus alanes and Mimulus ringens on
the Hudson River. P, V-1 to V-36 in E.A. Blair & JL.R. Waldman, eds. Final Reports of the Tibor
T. Polgar Fellowship Program 1992 Hudson River Foundation and New York State Department
of Enviro al Conservation - Hudson River National Estuarine Research Reserve,

Leonardi, L. & E. Kiviat. 1990, Bryophytes of the Tivoli Bays tidal swamps. P. TTI-1 to T1-23 in JR.
Waldman & E_A. Blair, eds. Final Reponts of the Tibor T. Pelgar Fellowship Program 1989
Hudson River Foundation and New York State Department of Environmental Conservation -
Hudson River National Estuarine Rescarch Reserve.

Kiviat, E. 1989, The role of wildlife in estuaring ecosystems. P. 437-475 in LW, Day, et al. Estuarine
Ecology. John Wiley & Sons, New York.

Kiviat, E. 1988. The northern Sk k N ins; An ecological survey. Mohonk Preserve, New
Paltz NY. 107 p

Kiviat, E. 1987. Common reed (Phragmites australis), P. 22-30 in D Decker & J. Enck. eds. Exotic
Plants with Identified Detrimental Impacts on Wildlife Habitats in New York State. New York
Chapter, Wildlife Society.

Kiviat, E. 1987. Water chestout { Trapa natans). P. 31-38 in D. Decker & J. Enck, eds. Exotic Plants with
Identificd Detrimental Impacts on Wildlife Habitats in New York State. New York Chapter,

Wildlife Society.

Klemens, M.W., E. Kivial & R.E. Schmidt. 1987, Distribution of the northern leopard frog, Rana pipiens,
in the lower Hudson and ic river valleys. North Envi Science 6(2):99-
101.*

"
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Barbour, 5. & E. Kiviat. 1986. A survey of Lepidoptera in Tivoli North Bay (Hudson River Estuary). P.
IV-110IV-26 in J.C. Cooper. ed. Polgar Fellowship Reports of the Hudson River National Estua-
rine Sanctuary Program, 1985, New York State Department of Environmental Conservation,

Hudson Rir on, and 1.5, I of Cy ;.

at. 1986, Flora of freshwater tidal swamps at Tiv

Sanctuary. P, [1I-1 to II-20 in J.C. Cooper, ed. Polgar Fellowship Reports of the Hud-
son River National Estuarine Sanctuary Program, 1985, New York State Department of Envi-
ronmental Conservation, Hudson River Fr ion, and U.S. Dy of C

Kiviat, E.. R.E. Schmidt & N. Zeising. 1985, Bank swallow and belted kingfisher nest in dredge spoil on
the tidal Hudson River, Kingbird 35(11.3-6.

Kiviat, E. & J. Stapleton. 1983. Bufo americamas (American Toad): Fstuarine habitat. Herpetological
Review 14(2):46.

Kiviat, E. 1982, Turtles: perspectives and rescarch. M. Harless & H. Morlock. eds, Herpetological Re-
view 13{3):100. (Book review.)

Kiviat, E. 1982. Eastern bluebird remote natural nest sites. Kingbird 32(1):6-8.

Kiviat, E. 1982, Black-capped chickadecs cating giant ragweed sceds. Kingbird 32(1):25-26.

Kiviat, E. 1982, Geographic distribution [Five locality records from Jekyll Island, Georgia]: Rana gritio
(pig frog). Scaphiopus holbrooki holbrooki (castem spadefoot), € phorus sex]

li ix-lined ). Eumeces i five-lined skink),
Ophendrys aestivus (rough green snake). Herpetological Review 13(2):51-53.

Kiviat, E. 1981. Hudson River estuary shore zone annotated natural history bibliography with indes.

Seenic Hudson, Poughkecpsic, NY. 76 p.

i Bays Hudsen River National

Kiviat, E. 1981. A Hudson River fresh-tidal marsh: planning. R ion and M
Notes 1(1):14-15.
Kiviat, E. 1980. A Hudson River tid I ing turtle population. T 1ons of the Nortl

Seetion, the Wildlife Society 37:158-168. *

Stone, W.B, E. Kivial & 5. A Butkas, 1980, Toxicanis in snapping turtles. New York Fish and Game
Journal 27(1):39-50,

Stapleton, 1. & E. Kiviat. 1979, Rights of birds and rights of way: Vegetation management on a railroad
causeway and its effect on breeding birds. American Birds 33(1):7-10.

Kiviat, E. 1978, Bog turtle habitat ccology. Bulletin of the Chicago Herpetological Society 13{2):29-42.

Kiviat, E. 1978. Hudson River east bank natural areas, Clermont to Norrie. Nature Conservancy, Arling-
ton. Va. 115 p.

Kiviat, E. 1978, Vertebrate use of muskrat lodges and burrows. Estuarics 1:196-200, ®

Kiviat, E. & D.C. Buso. 1977. Geographic distribution: Craptemys geographica (map turtle). Herpeto-
logical Review 8 (3):84,

Kiviat, E. 1976. Goldenclub, a threatened plant in the tidal Hudson River. Paper 21, 13 p. in Fourth Sym-

posium en Hudson River Ezology. Hudson River Environmental Society, Bronx, NY.

Kiviat, E. 1976. A symbol for individuals not adult males. American Birde 29(4): 818,

Kiviat, E. 1976. Birds and mammals of the Thompson Pond Preserve. Paper 3, 13 p. in P.5. Busch, ed.
The Ecology of Thompson Pond in Dutchess County, New York, Nature Conservancy, Boston,
MA.

Kiviat, E. & N. Zeising. 1976, The wetland flora of Thompson Pond, New York. Paper 4, 28 p. n P.S.
Busch, ed. The Ecology of Thompson Pond in Dutchess County, New York. Nature Conscrvan-
cy. Boston, Ma.

Kiviat, E. 1974, A fresh-water tidal marsh on the Hudson, Tivoli North Bay, Paper 14, 33 p. in Third
Symposium on Hudson River Ecology. Hudson River Environmental Socicty, Brons, NY.

Popular Publications (selected)
Kiviat, E. 2012, Urban biodiversity is not an oxymoron. News from Hudsonia 26(1):4-5.
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Kiviat, E. & K. Schneller-MecDonald. 2011. Fracking and biodiversity: Unaddressed issues in the New
York debate. News from Hudsonia 25(1-2):1-3. 8-10.

Johnson, L. & E. Kiviat. 2010. Kestrels and centipedes: A biodiversity handbook for New York City.
Hews from Hudsonia 24(2):4-6.

Kiviat, E. 2009. Non-target impacts of herbicides. News from in 23(1):1-3.

Kiviat, E. 2008, Spreading (water-}chestnut revisited. News from Hudsonia 22{2):4-5,

Hartwig, T.. G. Stevens, E. Kiviat & K, Munger. 2006, The Blanding's turtle, New York State Office of
Parks, Recreation and Historic Preservation, New York State Department of Environmental Con-
servation, and Hudsonia Ltd. Tri-fold color brochure,

Kiviat, E. 2003, 2007. What does reed (Phragmites) ecology tell us about reed management? Parts 1-2.
News from Hudsonia 2001), 21(1).

Kiviat, E. & K. MacDonald. 2006. The Hack k Meadowlands, a politan wildlife refuge. Mead-
owlands Conscrvation Trust, Lyndhurst, New Jerscy. 41 p.

Kiviat, E. 2004. Who lives with you? P. 44, 47 in 1. Purinton, ed. Voices of the Land. Chelsea Green
Publishing Co., White River Junction, VT,

Hartwig, T. & E. Kiviat. 2003. A sccond look at invasives. Volunteer Monitor 15(2):13-15.

Kiviat, E. 2003. Have you hugged a taxonomist today? News from Hudsonia 18(2):4, 6.

Kiviat, E. & G. Stevens. 2003, Environmental deterioration of the outwash plains: Necropsy of a land-

scape. News from Hudsonia 18(1):1, 4-5.

schmidt. 2002 A biodiversity ancedote [clam-shrimp]. News from Hudsonia 17(2):6.

Kaviat, E. 2002, A different kind of invasive plant project. News from Hudsoma 17(1):4-5.

Kiviat, E. 2001, "Far from the madding crowd's ignoble strife” [purple loosestrife]. News from Hudsonia
16(2):5-6.

Kiviat, E. 2001, Estuarine reptiles and amphibians revisited. News from Hudsonia 16(1):4-5

Kiviat, E. 2001. Mountain ecology. P. 27-32 in D.D. Chazin. ed. New York Walk Book. 7th edition. New
York - New lersey Trail Conference, Mahwah, NI

Munger, K. & E. Kiviat. 2001, The Blanding’s turtle. New York State Office of Parks, Recreation and
Historic Preservation, Albany. 8 p.

Kiviat, E. 2000, Why natural history is serious science. News from Hudsonia 15(2-3):1-3.

Kiviat, E. 2000, "Humans alter where the wild five.” P 121 in The Hudson Valley, Our Heritage, Our
Future. Poughk ic Journal, Poughk ic, New York.

Heady. L. & E. Kiviat. 2000. Grass carp and aquatic weeds: Treating the symptom mnstead of the cause.
Wews from Hudsonia 15(1):1-3.

Kiviat, E. 1999, Loosestrife: Purple peril or purple prose? News from Hudsonia 14(2):1-3,

Kiviat, E. 1998, Mountain ecology. P. 29-34 in J. Danicls. ed. New York Walk Book. 6th edition. New
York - New Jersey Trail Conference, New York, N

Kiviat, E. 1997. Errington, Paul L{ester). P. 254-256 in K. Sterling, et al,, eds. Biographical Dictionary of
American and Canadian Naturalists and Envi lists. G i Press, Westport, CT.

Kiviat, E. 1997-98. Where are the reptiles and amphibians of the Hudson River? Parts 1-2. News from
Hudsonia 12(2-3):1, 3-5; 13(3):1-7.

Kiviat, E. 1997. Carbon cycling in the Hudson River. News from Hudsonia 12(2-3):1. 6-T.

Kiviat, E. 1995. Tangled locks: The purple loosestrife invasion and biological diversity. Annandale (Bard
College) 134{5):34-39,

Kiviat, E. 1993, Nearshore envirenments of the Hudson River: The state of our knowledge of the shal-
lows, wetlands, and shorelines. News from Hudsonia 11(2):1-6.

Kiviat, E. 1995, Marine mammals in the Hudson River estuary, Tidal Exchange 5(1):5, 10.

Kiviat, E. 1994, Muskrat: Manager of the mansh. News from Hudsonia 10{3):1-3.

Kiviat, E. 1994, Reed, sometimes a weed. News from Hodsonia 10(3):4-6.

Kiviat, E. & T. Hartwig. 1994, Marine mammals in the Hudson River, News from Hudsonia 10(2):1-5
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Kiviat, E. 1994. Mosquito ecology, and management of mosquitoes and people. News from Hudsonia
10(1):1-6.

Kiviat, E. 1993, A tale of two turtles; Conservation of the Blanding's turtle and bog turtle. News from
Hudsonia 9%(3):1-6.

Kiviat, E.. G. Stevens & 8. Barbour. 1993, Blossoms and clay: Landfill siting, wetlands, and biodiversity.
News from Hudsonia %

Kiviat, E. 1993, Under the spreading water-chestout. News from Hudsonia 9(1):1-6.

Stevens, G. & E. Kivial. 1992, Ecological impacts of mining, News from Hudsonia (March): 1-6 and Up-
River DownRiver (spring):23-28.

Kiviat, E. & G. Stevens. 1991, Regulation and loss of Hudson Valley wetlands. News from Hudsonia
(Movember): 1-6 and UpRiver DownRiver (Nov -Dee ):54-59.

Kiviat, E. 1991. Ecology of Bard lands. Revised ed. Bard College, Annandale. NY. 40 p,

Kiviat, E. 1991, How biologists asscss special resources: All about Eve's Point. News from Hudsonia (Ju-

-6 and UpRiver DownRiver (JTuly-Aug ):48-53

Kiviat, E. 1991, The Shawangunk Kill, a Hudson Valley natural area. News from Hudsenia (March):1-6
and UpRiverDownRiver (March-Apr. ):46-51,

Kiviat, E. 1990. Golden opportunity: Biological diversity in the Hudson, News from Hudsonia (Octo-
ber):1-6 and UpRiver DownRiver (Nov.-Dee. ):31-36.

Kiviat, E. 1990, Reflections on Hudson River shorefront development. News from Hudsonia { April):1-6.

Kiviat, E., R.E. Schmidt & 1.5, Tashiro. 1988, Epibenthic life in the Hudson River. News from Hudsonia
{March): 1-2, 5-6,

Kiviat, E. 1987. Mills and minnows; A walk down the Saw Kill. Bard College. Annandale. NY. 22 p.
(Nature trail.)

Kiviat, E. 1987, lona Island Marsh; A Hudson River National Estuarine Sanctuary & Research Reserve,
Hudson River Sloop Clearwater and Hudson River National Estuarine Rescarch Reserve. (Bro-

chure.)
Kiviat, E. 1985, Vegetation. P, 101-122, 187 in H. Thomas, ed. Dutchess County, New York MNatural Re-
sources, Dutchess County Dep of Planning, Poughk ie, NY,

Kiviat, E. 1985, Wildlife. P. 123-144 in H. Thomas, ed. Duichess County, Mew York Natural Resources.
Dutchess County Department of Planning, Poughkeepsie, NY,

Kiviat, E. 1984. Vegetation of Dutchess County, New York. Hudson Valley Regional Review 1(2):144-
173,

Kiviat, E. 1984. Landmarks and landscape: the ecology of site works. P. 61-66 in L. Weintraub, ed. Land

rks; New Site Proposals by Twenty-two | Paoncers of Environmental Ari. Bard Col-
Iege Center, Annandale-on-Hudson, NY. ( tion catalog.)

Roberts, R, I. Stapleton, 1. Morreale, E. Kiviat & M. Rosenthal. 1984, Feasibility of utilizing apple pro-
cessing wastes, International Bio-Fnergy Direetory and Handbook - 1984:315.

Stapleton, 1. 1. Morreale & E. Kiviat. 1984, No landfill space for apple waste: When a New York town
refused to accept pomace at its landfill. a feasibility study explored alternative, economical op-
tions, BioCycle 25(3):46-47.

Kiviat, E. 1983. The river's land; Secking sanctuary in tidal marshes, Hudson Valley Living 1(1):13-14.

Kiviat, E. & D. Outlaw. 1983, Dutchess County’s bobcats. Hudson Valley Studies (June): 28-30.

Kiviat, E. 1982, Apple pomace characteristics and uses, Hudsonia, Bard College, Annandale, NY, 28 p.

Kiviat, E. 1982 Environmental conditions of site. In Nuclear Lake Management Committee. Nuclear
Lake, a Resource in Question. Dutchess County Cooperative Extension, Millbrook NY.

Kiviat, E. & F. Dunwell, 1981, The marshes stand watch. Hudson Valley 10(5):33-37,

Kiviat, E. 1980-81. Profile of the Hudson. Hudson Valley 9{8):39, 9(9):24-28, %{11):28-31, 9(12):39-41.

Kiviat, E. 1980. Low tides and turtle trails, Hudson Valley %(5):27-29,

Kiviat, E. 1979, Cattail marshes, birds, pood water and people. Dutchess Life 3(8):13.

Kiviat, E. 1978, ,.and the wildlands. Conscrvationist 32(6):26. { Photo cssay. )
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Kiviat, E. 1977. Reptiles and amphibians of the Hudson Estuary. North River Navigator (Tiudson River
Sloop Clearwater) 3(9):4-5.

Kiviat, E. 1976. Directory of Hudson Estuary marsh people and literature. Currents (Hudson River Envi-
ronmental S¢ ), (Oct): 1-8.

Kiviat, E. 1976. Listening to the ery of the wildemess. Hudson Valley 4(9):8-11.

Kiviat, E. 1973, Down along the cove. Bard Review (spring):21-23,
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il ons held

2010 - present
2008 - 2009

2008 May — September Postdoctoral scientist. Stroud Water Research Center,

Appointments

2010 - present
2012 - present
2012 - present
2009 - 2010
Edweation

2002 - 2008

1998 - 2002

2009 - 2010

2009

2004

2002 - 2005

David C. Richardson
SUNY New Paltz, Biology Department
1 Hawk Drive, New Paltz, NY
phone: (845) 257-3805
e-mail: richardsond@newpaltz.edu
website: hitp:/faculty. newpaltz. edu/davidrichardson

Assistant Professor, Biology Department. SUNY New Paltz, New Paltz, NY
Postdoctoral scientist, Cary Institute of Ecosystem Studies, Millhrook, NY
vondale, PA

Visiting Scientist, Cary Institute of Ecosystem Studics, Millbrook, NY
Rescarch Associate,
Visiting Research

Ph.D. in Stream Feology. Marine, Estuarine, and Environmental Sciences (MEES),
University of Maryland, College Park, MD.

Research advisors: Dr, Margaret Palmer, Dr. Louis Kaplan

Dissertation title: Transport, sources, and quality of seston in a Piedmont headwater stream.

1.8, in Operations Research and Industrial Engineering
Comell University, College of Engincering, Ithaca, NY.

Faculty Institutes for Reforming Science Teaching (FIRST IV). FIRST (funded by the
MNational Science Fr ion) is a national di ination project designed 1o reform
science ion through p ional develoy of postdocs and to focus

on leamer-centered classrooms. hitps:/‘www.msu.cdu/- firstd/

CUAHSI(C ium of Universities for the Adv of Hydrol
Optical Sensor Workshop. University of Vermont, Burlington,

Fundamentals of Ecosystem Ecology short course, Cary Institute of Ecosystem Studies,
Millbroek, NY.

Ecological Cireuitry Collaboratory (ECC) - National Seience Foundation sponsored
program to "close the cireuit” between empiricists and modelers by training a group of
voung scientists to recognize themselves as both. hitp:/www.ecostudies.org ce/index html

Publications (* indicates undergraduate student)

In prep,

In prep.

Richardson, DC, Charifson, DM*, Stern, E*, Stanson, V*, Thompson, J. Regional and local
environmental change on the Shawanagunk Ridge: bow acid rain and fish introduction have
affected biology and waler chemistry in sky lakes. Aimed Submission to Freshwater
Science,

Bruesewitz DA, Carey, OC, Richardvon D, Weathers. KC. Under ice stratification and
stability dynamics of a large, deep lake revealed by high frequency data. Aimed submission:

1
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In review

Submitted

2013

2013

2013

2012

2010

2009

2000

2008

2008

2008

Limnology and Oceanography.

FRicharelson, DO, Oleksy, TA®, Hollein, TH, Arscott, DB, Gibson, C, Root, $*. Abundances
and macroinverichrate community effeets of a nuisance, mat-forming diatom
(Didvmosphenia geminara) across Catskill Mountain streams, New York. Submission to
Aquatic Sciences.

Smiley SF. Huth PC. Thompsen JE. Lemmon D, and Richardson DC. Species Phenology
Changes at Mohonk Lake, NY. Submitted w0 Northeastern Naturalist.

Hoellein, TH. Bruesewitz, DA, Richardson, DC. Revisiting Odum (1956): A synthesis of
ecosystem metabolism reveals drivers of primary production and respiration across streams,
lakes, wetlands, and estuaries, Limnology and Oceanography 58(6): 2089-2100.

Richardson DC, Newbold, JI), Aufdenkampe, AK, Taylor, PG and Kaplan, LA. A method
for measuring bacterial mineralization rates of suspended particulate organic carbon in
stream 3 . L y and € phy Methods 11: 257-261.

Solemon, CT, Bruesewitz, DA, Richardson, DC, et al. Ecosystem respiration: Drivers of
daily variab and background respiration in lakes around the globe. Limnology and
Oceanography S8(3): $49-866.

Klug, JL., Richardson, DC, Ewing, HA. Hargreaves, BR, Samal, NR, Vachon, D, Picrson,
DC, Lindsey, AM, 0'Donnell, DM, Effler, SW, Weathers, KC. lu.nw»luu effects of a
tropical eyclone on a network of lakes in northeastemn North America Arenmental
Science and Technology 46(21):11693-11901, DOL:10.1021/es302063v

Pace, ML, Hampton, SE, Limburg, KE. Bennett, EM, Cook, EM, Davis, AE, Grove, IM,
Kaneshiro, KY, LaDeau, SL, Likens, GE, McKnight, DM, Richardson, DC, and Strayer,
DL. Communicating with the public: opportunities and rewards for individual ecologists.
Frontiers in Feology and the Environment §(6):292-298.

Palmer. MA and Richardson, DC, Provisioning services: a focus on freshwater. In The
Princeton Guide to Foology, Levin, SA, Ed. Princeton University Press: Princeton, NI,

Richardson, DC, Kaplan, LA, Newbold, JD and pe. AK. Temporal dy of
seston: A recurring nighttime peak and scasonal shifts in composition in a stream
ceosystem. Limnology and Occanography 54(1):344-354.

\kmungcr HL, Palmer, MA, Craig, L5, and Richardsan, [, Periodical cicada detritus
impacts stream ecosystem function. Ecosystems 11(8):1306-1317,

Craig,
river

. Palmer, MA, Richardson, DC, et al. Stream restoration strategies for reducing
gen loads, Frontiers in Ecology and the Environment 6(10):529.538,

Swan, CM, Healey. B and fichardson, D¢ The role of native riparian tree species in
decomposition of invasive Tree of Heaven (A tlarthus altissime) leaf litter m an urban
stream. Ecoscience 15(1):27-35,

Other Media Publications (* indicates undergraduate student)

2013

Richardson, DC. Changes in acidity and fish in the sky lakes: Why is Lake Minnewaska
tuming green? Friends of the Shawangunks: Shawangunks Watch Summer 2013 issuc.
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2010

2010

Aw

2014

2014

2013

2013

2013

2012

2011

2012

Root, SM* and Richardson, DC. Rock snot growing in New York rivers
Poughkeepsie Joumal. 12 Sep, 2010; 3F, Print

Richardson, [ and Dorsi, 17*. lee-out records track climate change. Poughkeepsie Journal,
11 Apr. 2010: 3F-4F. Print.

o e Whole Ecosystem E on Early Warnings for Regime
Shifts to Cyanob ia in Lakes R h Opp ity Award (ROA): Supplement Request
for NSF Division of Environmental Biology # 1144627, Supplement to award to Dr. Jon
Cole, Cary Institute of Ecosystem Studeics

Logwy-Mohonk Preserve Liaison Fellowship. Using high frequency sensors and long
term data to evaluate the effect of climate change on Lake Mohonk water temperature
and physical mixing.

Water Resources Rescarch Grant, NY'S Water Resources Institute. Using high frequency
lake data and fish populati lyses to inform 1 and outreach in the

Sky Lakes, Shawangunk Ridge, castern New York. Collaborators: John Thompson,
Mohonk Preserve, Kathleen Weathers, Cary Institute of Ecosystem Studics.

SUNY New Paltz Provost Challenge Grant. Understanding lake ecosystem response lo a
changing world: a rescarch, education, and outreach strategy to examine reversibility of
environmental shifls,

Summer Undergraduate Research Experience (SURE) Award. Invasion of a minnow
(Golden Shiner) in Lake Minnewaska, NY: what are they cating and how arc they affecting
the lake food web? Summer stipend and research funding for New Paltz undergraduate
student, Erich Sterm.

Summer Undergraduate Rescarch Experience (SURE) Award. Phosphorus and nitrogen as
chemical controls of the growth of the invasive river diatom. Didymasphenta geminata
(didymo). Summer stipend and rescarch funding for New Paliz undergraduate student, Steve
Dimeglio.

Planning and Implementing Green Infrastructure to Improve Watershed Resiliency in the
Saw Mill Brook Watershed and Village of New Paltz. Subcontract from NYS Water
Resources Institute at Comell University. ~$30,000 to D.C. Richardson for water quality
monitoring. Project Directc T Tobin, Center for Research, Regional Education and
Outreach at SUNY New Paliz.

Summer Undergraduate Research Experience (SURE) Award. Understanding the food web
and water quality effects of the invasion of a minnow (Golden Shiner) in Lake Minnewaska,
NY. Summer stipend and research funding for New Paltz under graduate student, David
Charifson.

Ashokan Watershed Stream Management Program mini grant program. Didymo in Esopus
Creek: Identification of bloom locations and dissemination of decontamination methods to
citizens and scientists. Collaborators: T. Hoellein, Baruch College: D Arscott, Stroud Water

3
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2011

2010-2011

2010

2010 -2011

2010 -2011

2008 - 2011

2008 Spring

2008

2007 Summer

2007 Summer

2006 Fall

2006 Summer

2005 - 2008

Research Center; Catherine Gibson, Skidmore College.

Summer Undergraduate Research Experience (SURE) Award. Rock Snot {Didymo), a
nuisance algae in Catskills streams: where, why. and how much? Summer stipend and
rescarch funding for New Paltz undergraduate student, Nathanic] Rigolino.

Supplemental funding to develop smart-phone applications for citizen scientists to collect
and view environmental data, National Science Foundation award #OCI-0753310,
"Collaborative R h: Cl-Team D) ion: Developing a Model for Fi tof
Citizen Scientists; Lake ; jations.” Collab : K. Weathe ary Institute of
Ecosystem Studies: June Fichter. Lake Sunapee Protective Association: Barbara Benson,
University of Wisconsin; Ken Chiw, SUNY Binghamton; Ann Zimmerman, University of
Michigan.

Summer Undergraduate Research Experience (SURE) Award. Water quality of two
anthropogenically affected water bodies: Lake Sunapee and the Wallkill River. Summer
stipend and research funding for New Paltz undergraduate student. Steven DiFaleo.

Ashokan Watershed Stream Management Frogram mini grant program, Rock Snot in Sick
Rivers. Collaborators: T. Hoellein, Baruch College: 1. Arscott. Stroud Water Research
Center: Catherine Gibson. Skidmore College.

Water Resources Rescarch Grant, NYS Water Resources Institute. Rock snot in sick rivers:

What are the environmental drivers controlling blooms of the invasive diatom
Dichymespehnia geminata in the Northeastern and Mid-Adlantic United States?
Collaborators: T. Hoellein, Baruch College; D). Arscott, Stroud Water Research Center;
Catherine Gibson, Skidmore College.

National Science Fi ion Cyberinfi grant. Developing a model for

2 of citizen scientists: lak iati Collaby 1 K. Weathers, Cary
Institute of Ecosystem Studics; June Fichter, Lake Sunapee Protective Association; Barbara
Benson, University of Wisconsin, Ken Chiu, SUNY Binghamton; Ann Zimmerman,
University of Michigan

Tacob Goldhaber travel grant (University of Maryvland Graduate School)

Washington Biologists' Field Club research grant: “Putting stream salamanders in context:
linking stream salamander beha bioturbation. and the loss of small streams.”™
Collaborator: EHC Grant, University of Maryland

North American Benthological Socicty award for best oral presentation emphasizing
methodology, Columbia, South Carolina

Entomology Student Organization travel grant { University of Maryland)

University of Maryland College of Chemical and Life Science Bioscience Research &
Technology Review Day- Best poster in biodiversity and environmental sciences

College of Life Sciences graduate travel grant (University of Maryland)
Research assistant for National Science Foundation grant: “Collaborative research: Seston

4
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contributions 1o ism across longitudi systems ( SCALE) - Dynamics of
organic particles in river networks.” Stroud Water Research Center, Avs
Pennsylvania.

2003 Spring MNorth American Benthological Society President's award

Teaching Fxperience

Current courses at SUNY New Palrz

General Biology 11 (BIO202); SPRING, Intro Biology for majors, topics include evolution and ccology
Freshwater Biology (BIO440); SPRING, Local and regional stream, river, and lake ccosystems
Biological Staty (BIO380): FALL. Quantitative statistical analyses used in biology rescarch
Ecology {BIO340): FALL. Ecological theorics and ficld experiences

Other invited lectures and teaching experience

2010 Janwary R ion ccalogy”

) of ecosystem ecology short course, Cary
Institute of Ecosystem Studies, Millbrook. NY.

2000 November  “Agquatic effects from air and water non-point source pollution: Lake Sunapee, NH™ lecture,
Geology 370: Environmental Geochemical Science, SUNY New Paltz, New Palte, NY

2009 January “Heterogeneity and ceosystem function™ lecture. Fundamentals of ecosystem ccology short
course, Cary Institute of Ecosystem Studies, Millbrook, NY.

2008 November  Bard College. Science of the Natural and Built Environment - guest lecturer during visit to
Cary Institute of Ecosystem Studies

2008 November  SUNY New Paltz, Biology 340 - Ecology { guest lecturer/lab coordinator for aquatic

ecology lab)
2005 - 2008 Stroud Water Research Center, Mentor for Research Experience for Undergraduate (REL)
Summers interns: rescarch advising and organization of journal club
2006 Spring University of Maryland, Biological Sciences 103 - The Warld of Biology
{teaching assistant)
2005 August University of Maryland, Marine, Estuarine and Environmental Sciences 6985 - Ecological

and geomorphic principles of stream restoration { guest lecturer)

2002 Spring Comell University, Operations Research and Industrial Engincering 310 - Industrial systems
analysis (teaching assistant)

Presentations

2014 Richardson, D, Environmental change on the Shawangunk Ridge: how acid rain and
invasive fish are affecting the Sky Lakes. Invited Seminar for the Biology Lecture Series in
Memory of Dr. Donald I, Ross Sr., Fairfield University, Fairfield, CT.

2014 Bruesewitz DA, Carey, CC, Richardson DC, Weathers, KC. LSPA Water Quality buoy:

tific results and synerg Invited Seminar, Lake Sunapee Protective
Association Board Meeting, Sunapee, NH.

-
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2013

2013

W13

2013

2013

2013

2013

2012

012

2012

2012

Richardson, DC, Townley, 1. A research and management partnership to understand
environmental change in the Sky Lakes. Invited Seminar, S]\.wmngtmlx Ridge Biodiversity
Partnership Joint Steering and R ch and Manag ittees meeting.

Bruesewitz DA, Carey, OC, Richardson DC, Weathers, KC.The evolution of synergistic
seience using Lake Sunapee buoy data: A case study of collaborative, high-frequency data
analysis. Global Lake Ecological Observatory Network (GLEON) 15 mecting, Bahia
Blanea, Argentina.

Rizhardson, [XC, Charifson, DM, Stern, E, Thompson, J. Two stories about environmental
change in the Sky Lakes, Shawangunk Ridge. Invited Seminar, Mohonk Preserve
Conservation Science Meeting, New Paliz, NY.

Richardson, DC, Oleksy. 1A, Hollein, lH.. Asscott. DB, Gibson. C. Root, 5, Brussewitz DAL
Carcy, CC. Why arc Didymo (Did) 1 blooms ding in New York
State? A spatial survey lmgmdmnu.a! hypotheses. Invited Se Virginia Tech
Stream Team, Blacksburg, VA

Smiley. SF, Cook, BL Cook, ER. Huth, PC, Thompson. JE. and Richardson DC. Climate
and species phenology changes at Mohonk Luke, New York. Northeastern Natural History
C poster | Spri MA.

Richardson, DC, Oleksy, 1A, Hollein, TH, Arscott, DB, Gibson, C, Reot, S, Spatial
distribution and ecosystem effects of a nuisance, bloom-forming diatom { Didymosphenia
geminata) in Catskill Mountain streams, New York. Society for Freshwater Science

f oral Jacksonville, FL.

Richardson, DC, Oleksy, TA, Hollein, TH, Arscott, DB, Gibson, C, Rool, S. Spatial
distribution and ecosystem effects of a nuisance, bloom-forming diatom (Didymesphenia
geminata) in C atskill Mountain streams, New York. International Didymo Conference.
Providence, Rhode Island.

Klug. JL. Richardson, DC, Ewing, HA. Hargreaves, BR. Samal, NR. Vachon, D, Pierson,
DC, Lindsey, AM, O'Donnell, DM, Efffer, SW, Weathers, KC. A regional analysis of the
effects of Tropical O w.lum. Trene on lake ecosystems across northeastern North America
Catskall En @ and C poster, Hi New
York

Bialowas. E. and Richardson, DC. The effect of Didymasphenia gemmata (Didyma) on
macroinveriehrate communities in Esopus Creek, Catskill Environmental Monitoring
and R h Confl poster, High . New York.

Oleksy LA, Richardson DC, Gibson, CA. Hoellein, TJ, Arscott, DB, Achterberg, L,
E, Handler, A, Miller, A, Redficld, M. Didvmasphenia geminata (Rock gnul'! in
vk City Watershed — factors that affect the growth, spatial distribution, and
llmmg ufl]ls: Didymo bloom in the Esopus Creek (2010-2012). Catskill Emvironmental
Monitoring and C poster, New Yok,

Miller A, Bialowas. E.. Oleksy, A, and Richardson, DC. Didymo on the Move:

A Spatial Analysis of Dulmtatphanm S,'ﬂl’ﬂll'.-rlﬂ :dld)‘mu)m Catskills, New York.
Catskill Environmental Monitoring and R poster, High New
York
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2012

2012

2012

2012

2012

2012

2012

2011

2011

2011

2011

Klug, IL, Richardson, DC, Ewing, HA. Hargreaves, BR, Samal, NR, Vachon, D, Pierson.
DO, Lindsey, AM, O'Donnell, DM, Effler, SW, Weathers, KC. A regional analysis of the
effects of Tropical Cyclone Irene on lake ecosystems across northeastern North America
Global Lake Ecological Observatory Network (GLEON) mecting, Mulranny, Co. Mayo,
Ireland.

Richardson, DC, Klug JL, Ewing HA, Hargreaves BR, Samal KR, Vachon 1, Pierson DC,
Lindsey AE, O'Donnell D, Effler SW. Weathers KC. A regional analysis of the physical and
biological effects of Tropical Cyclone Irene on lake ecosystems across northeastemn United
States and castern Canada. Ecological Society of America annual meeting oral presentation,
Portland, OR.

Handler AM, Oleksy 1A, Richardson DC, Rigolino N, Hoellein T, Arscott DB, Gibson CA
Physiochemical controls of the growth of the invasive freshwater diatom. Didynasphenia
geminaia, in Rondout Creck, New York. Ecological Socicty of Amenica annual mecting
poster presentation. Portland. OR.

Oleksy 1A, Handler AM, Rigolino N, Arscott DB, Gibson CA, Hoellein T, Richardsan DC.
A spatial analysis of Didvmosphenia geminata (rock snot) in the New York City watershed.
Ecological Society of America annual meeting poster presentation, Portland, OR.

Richardson, [, Klug JL, Ewing HA. Hargreaves BR, Samal NR, Vachon 1D, Pierson DC,
Lindscy AE, ODonncll D, Effler SW, Weathers KC. A regional analysis of the physical and
biological effects of Tropical Cyclone Irene on lake ecosystems across northeastern United
States and eastern Canada. Association for the Sciences of Limnology and Oceanography
meeting oral presentation, Lake Biwa, Otsu, Japan.

Chickering, JS, Baer NA, Richardson DC, Ewi
and temporal pattems of DOC bioavailability
Society for Freshwater Science conference oral presentation., Louisville, KY.

Hoellein, TT, Bruesewitz DA, Richardson DC, Revisiting Oduam ( 1956): A synthesis of
ecosystem metabolism reveals controls on primary production & respiration across lakes,
wetlands, streams, and estuarics. Society for Freshwater Science confierence oral
presentation, Louisville, K'Y

Aufdenkampe, AR, Mayorga E, Richardson DC, Newbold JD, Bukaveckas PA.
Angradi TR. A novel approach to quantifying algal contributions to suspended organic

matter from 7 American Geophysical Union, San Francisca, CA,

Richarclson, DC, Hoellein TJ, Gibson C, Arscott DB, Root 8. Didvmasphenia geminata
(didymo) in West of Hudson watersheds — with a focus on Esopus Creek. Invited talk.
Stroud Water Research Center, Avondale, PA.

Weathers KC, Ewing HA, Baer NA, Chen CY, Rochuck HI, Maki CE, Richardsan DC,
Lindsey AM, Wilson A, Chikering J, Fiorillo AU, Cottingham KL. From Air to Water: Hg
deposition and biogeochemistry, Sunapee, NH watersheds. National Atmospheric
Deposition Program annual meeting oral presentation, Providence, Rhode Island,

Hanson PC, Bertilsson 8, Rose KC, Williamson CE, Saros JE, Kissman CEH, Brucsewitz
DA, Richardson DC, Solomon CT, Van de Bogert MC. Holtgrieve GW, Sadro 5, Koch G.
Dissolved oxyaen from 20 lake observatories: Changing drivers from minutes to months.
Ecological Socicty of America conference oral presentation, Austin, Texas,

Companies and Organizations Comments
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2011

2011

2011

201

2011

2010

2010

2010

2010

2010

2010

Weathers, KC, Richardson, C, Benson, BI, Chiu, K, Zimmerman, A, and Fichter. J.
Enhanc: 2 human passion and curiesity about lake ecosystem function: A case study of
semsors, citizens, and cyberinfrastructure from Lake Sunapee, NH. Ecological Society of
America conference oral presentation, Austin, Texas.

Bruesewitz, DB, Richardsen, DC. Rose, KC, Solomon, CT, and Van de Bogert, MC.
Drivers of pelagic metabolism: evidence from high frequency frec-water measurements in

lakes around the globe. Ecological Society of America conference oral presentation, Austin.

Texas.

DiFaleo, 8: fichardson, DC. Spatial and temporal variability of water quality in an
anthropogenically affected river. Wallkill River and its tributary, New Paltz, NY. North
American Benthological Socicty poster | ion. Providence, R1

Righardson, DC; Achterberg, LA, Redficld, MR: Root, S; Arscott, DB; Gibson, C,

Hoellein, T1. Rock snot in a sick riv idymosphenia geminata (Didymo) blooms and
water chemistry in Esopus Creck, Catskill Mountains, NY. What eauses didymo blooms in
Esopus Creck? North American Benthological Society conf poster p

Providence, RI,

Achterberg, LA; Redfield, MR; Rir_han.!mn D Hoel 1, Root, 5; Arscott, DH;
Gibson, C. Macro and mi Mueness on Dich (didyma)
growih in the newly invaded strcam, Esopus Creck, NY. North American Benthological
Society poster p Providence, R1.

Richardsan, [N, khlubcrg,.l A: Redficld, M; Root, §, Arscott, DA; Gibson, C; Hollein,
TJ. Rock snot in a sick nver; What causcs didymo blooms in Esopus Crock? Catskill
Environmental Monitoring and R h C poster, High New York.

Root, S: Richardson, DC: and O°Reilly, C. An Assessment of Three Common
Decontamination Products on the Invasive Algae Didyvmosphenia geminata. Catskill

Environmental Monitoring and F h Conf invited poster, High New
York.

Root. §, Richardson, DC and O'Reilly, C. Didymo Update: Rock Snot is Growing in New
York Rivers. Comell Cooperative Extension (Invasive Species) Invited Talk, Comell
University, Ithaca, New York.

Richardson, DC, Ewing, HA, Weathers, KC, and Baer, NA. Fluxes of dissolved and
particulate phosphorus into a New England oligotrophic lake, Lake Sunapee, with
inereasing cyanobacterial blooms. \m‘th American Benthological Society and American
Society of Li logy and O hy joint oral pr ion. Santa Fe, New
Mexico.

Baer, NA, Richardson, DC, \\ calhcrs KC, Ewing, HA, and Rochuck, HJ. Scasonal trends,
watershed drivers, and bioavail v of dissolved organic carbon (DOC) in tributaries of
Lake Sunapee, NH. North Amcr an B Society and A 1ean Society of
Limnaology and C graphy joint confe ]'mmr. ion, Santa Fe, New Mexico

Solomon, CT, Brucsewitz, DB, RLhamlmn !X Rose, KC. and Van dL!:‘mg\.n M(‘
Drivers of pelagic from high fi

measurements in lakes around thc globe, \mlh a‘\ n B:nllmluglm] Sociely :nd
American Society of Limnology and C ¥ joint conft oral

Santa Fe. New Mexico.
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2010

2009

2009

2009

2009

2009

2009

2008

2008

2008

2008

2007

2007

2006

Righardson, [N, How lakes breathe. Lake Sunapee Protective Association Board Meeting,
Sunapee, NH.

Richardsan, D¢ and Hoellein, TH. Rock snot and river congestion: What are the causes and
consequences of blooms of Didy h inata? Comell Cooperative Extension
(Invasive Species) Invited Talk, ("nmr.ll University, Ithaca, New York.

Richardson, [, Benson, BI, Chiu, K, Fichter, J, Weathers, KC, and Zimmerman, A
Engaging citizen-scientists with real-time lake data: The CI-Team web portal and you,
Cyberinfrastructure Team workshop, Trout Lake Station, Boulder Junction, Wisconsin,

Richareson, DC, Benson, BI, Chiu, K, Fichter, J, Weathers, KC, and Zimmerman, A
Developing a web interface to engage citizen scicntists with lake sensor data. Global Lake
Eeological Obscrvatory Network {GLEON) 13 meeting, Boulder Junction, Wisconsin,

Richardson, DC. Lake Sunapee in real time. Lake Sunapee Protective Association summer
series, Invited Talk, Sunapee, NHL

Richardson, D and Grant, EHC. Contributions of erayfish and salamander activ
in nighttime seston ons in a stream ystem. North American
Benthological 'mudy Cenfi Oral Py ion, Cirand Rapids, M1,

Richardson, DC, Weathers, KC, and Fichter, J. Communicating science with citizens and
managers: a case example from Lake Sumpua NH. Cary Conference XIII: Effective
Communication of Scicnce in Envi ies. Poster ion, Millbrook,
NY.

Kaplan, LA, Richardson DC, Newbold, 1D, and Aufdenkampe, AK. Diel Patterns of
Dissolved and Particulate Organic Matter Transport in a Pennsylvania Piedmont Stream.
Diurnal Cyeling of Chemical Con: ts in Surface Water and Related Scientific

Regulatory Consideration, NJDEP, USGS, and Rutgers WRFPL, Trenton, NI.

Richardson, [, Stream seston: Transport, sources, and Darwin, University of Maryland,
Department of Entomology, Invited Oral Seminar, College Park, MDD,

R dsan, D, Biological lation of stream particle transport. Cary Institute of
L ms\-il.cm Studics, Invited Oral Presentation, Millbrook. NY.

Richardson, DU, Aufdenkampe, AK, Newbold, JID, and Kaplan, LA Modeling sources of
seston, pan.u.uhle mg.‘ml ¢ carbon and particulate nitrogen within a stream ecosystem. North
American | | Society Confi Oral Pre ion, Salt Lake City, UT.

Grant, EHC and Richardson, DC, Stream drying and the salamander larvae: where do they
go? Marine Estuaring and Env | Sciences Coll Poster Pre ti
University of Maryland, College Park, MD

Richardsen, DC, Newbold, 1D, Aufdenkampe, AK, Taylor, PG and Kaplan, LA, A method
for measuring bacterial mineralization rates of suspended particulate organic carbon in
stream ecosystems. North American ical Society Conf Oral F

Columbia, SC.

Richardson, DC, Kaplan, LA and Newbold, JD. Baru.i'lmn dynamics and sources of seston
in a stream 3 recurring mighttime peaks. Ecol 1 Society of America
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2005

2004

2004

2004

2004

Conference Poster, Memphis.

Menninger, HL, Palmer, MA, Craig. LS, Hassett, BA, Richardson, DC, Smith, RF,

Terrestrial-aguatic linkage: The effects of periodical cicadas on stream ccosystem function,

Feological Society of America Conference Oral Presentation, Montreal, Canada.

Richardson, [N, Kaplan, LA and Palmer, MA. Point source contributions of suspended
organic matter to an agricultural watershed with intact riparian forests. Marine Estuarine
and Envis Seciences Ce ium Poster Pre ion, Horn Point Laboratory,
Cambridge, MDD,

Ewing, H: Suarez, E; 5t John. Mz Richardson, DC: Peierls. B; Frost, C; Euskirchen, E:
Brookshire, J; Lindberg, S. Weathers, K. Mercury deposition and emission Lo and from
heterogencous landscapes: Exploring simple models. Ecological Society of Ame:
Conference Poster, Portland, OR.

Ewing, H: Weathers, K:
St. John, M, Suarez, E; Groffman, P. Leaming to model and leaming to collaborate: An
experiment in graduate education. Ecological Socicty of America Conference Poster,
Portland, OR.

Swan, CM: Richardson, DC: Palmer, MA. A simulation study of detritivore foraging on

Brookshire, J: Euskirchen, E: Frost, O Peierls, B; Richardvon, DC:

speciose leal litter: implications for the diversity-functi 1 hip in stream
Ecological Society of America Conference Oral Presentation, Portland, OR.

Committees and Service

2013 - present

2013

2012 — present

2010

2010

2010

2010
2009 - 2010
2000 - 2011

2007 - 2008

2007 - 2008

Technical Center for Aquatic Nuisance Species (TCANS) Principal Investigator

Session moderator for “T18 Invasive Species”, Society for Freshwater Science annual
meeting. Jacksonville, FL.

Mohonk Preserve Daniel Smiley b h Center | h

Session moderator, Catskill Environmental Monitoring and Rescarch Conference,
Highmount, New York.

Special session organizer and moderator, Morth American Benthological Society and
American Society of Li gy and ¥ joint . Santa Fe, New
Mexico

Science commentator, “GREEN: art with the earth in mind” exhibit, Annmarie Garden
Sculpture Park & Ans Center. Solomons, Maryland

Ulster Counsclors Carcer Conference “Science” panelist, March 11

Young Envi | Scientists (YES) I

Lake Sunapee Protective Association Science Advisory Committes

Green Science at Stroud (GSAS) committee member, Stroud Water Research Center,
Avondale, PA

Maring, Estuarine and Envi | Sciences Graduate Student C
representative 1o the University of Maryland Graduate Student Government

10
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2005 — 2006 Dep of E logy website ittee, University of Maryland. College Park,
Maryland

2003 - 2008 Palmer lab website webmaster

Professional tions

2002 - present  Society for Freshwater Science (formery North American Benthological Society);
Ecological Society of America
2008 - present Global Lake Ecological Observatory Network (GLEON)

Reviewing Activity
-Freshwater Biology (2013)

-United States Geological Survey Technical review (2013)

-Acta Occologia (2012)

-Biogeochemistry (2010)

{ational Science Ecosystem Science Cluster (2009, 2010)
-Methods in Stream Ecology, 2 edition, 2006, Hawer, R. and Lamberti, G.A.
-lournal of Geophysical Rescarch (with Newbold, 1.0.)

-Limnology and Oceanography (with Palmer, M_AL)

Research mentoring

2013 Summer Erich Stem (SUNY New Paltz) - Student Undergraduate Research Experience (SURE
Mew Paltz
David Charifion (SUNY New Paltz) - Research Technician
Valerie Stanson (SUNY New Paltz)— Summer volunteer
Canitlyn Macehi (SUNY New Paltz) — Campus water quality project summer intem at SUNY New

Paltz

Aleander LeTommean SUNY New Paliz) - Campus water quality project summer intem at SUNY
New Paliz

Steven Dimeglio (SUNY New Paltz) - Student Undergraduate Research Experience (SURE) st
SUNY New Faltz

2012 Summer (Comell University) - Research Expenience for Undergradus

nity College) — Research Expenence for Undergraduates at £ Y Palz
David Charifion (SUNY New Paltz) - Student Undergraduate Research Experience (SURE) at
SUNY New Paltz
Isabella Oleksy scarch Technicun
Erich Stem (SUN ew Paliz) - Summer volunteer

2011 Summer Nathaniel Rigeling (SUNY New Palz) - Swdent Undergraduate Research Expenence (SURE) at
SUNY New Paltz
Amalia Hanaler (Franklin and Marshail College) - Research Expenence for Undergraduates at
SUNY New Pahz
Isabella Olelesy (University of New Ham pshire) -~ Research Experience for Undergraduates at SUNY
New Paltz

2010 Summer Lawra Achterberg (University of Nebraska, Lincoln) - Research Experience for Undergraduates at
SUNY New Paltz
Molly Redfield (Mount Holyoke College) - Research Experience for Undergraduates at SUNY New
Paltz
Santantha Root (Bard College) - Dhdymo project summer intem at SUNY New Palz
Stephaen DiFalce (SUNY New Paltz) - Student Undergraduate Research Experience (SURE) al
5 New Paltz

2009 Summer Terike MacConnell (Mewport El v School, New Hampshire) — Research E: far
Teachers ul Cary Institute of Ecosystem Studies
Nathan Camp (Kearsarge Regional Middle School, New Hampshire) — Research Experience for
Teachers st Cary Institule of Ecosystem Studies

2008 Summer Lawra Fox (Indiana University-Purdue University Indianapolis) - Research assistant at Stroud Water

11
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2007 Summer

Rescarch Center
Dartmouth College) - Research Expenence for Undergraduates at Stroud Water

ch ter
egester (Trinity University, DC) - Research Experience for Undergradiy

Stroud Wiler
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DEPARTMENT OF THE ARMY
US Army Corps of Englneers, ATTN: CENAN-OP-RU
Upstate Regulatory Field Office
1 Buffington St Bldg 10, 3™ FI. North
Waterviiet, New York 121884000

ﬁ;;};::New York Section SEP 11 2013

Subject: Application No. NAN-2012-00448-UCA
Constitution Pipeline Company, LLC
Operated by Williams Gas Pipeline Company, LLC
Violation near Milepost 54 and 55
Town of Sidney, Delaware County, New York

Mr. Timothy Powell

Canstitution Pipeline Company, LLC
2800 Post Oak Road Boulevard (77056)
PO Box 1386

Houston, TX 77251-1396

Dear Mr. Powell:

On August 27, 2013, a representative of this office conducted an inspection of a
project site on a section of the proposed Constitution Pipeline in the vicinity of wetlands DE-
1K-W228 (PEM), DE-1F-WO075 (PFO and PEM) and the perennial stream DE-1M-S075.
These wetlands and stream are located on a New York State Electric and Gas power
transmission line right of way, located on the north side of Parker Hollow Road, in the Town
of Sidney, Delaware County, New York. During the course of the inspection it was noted that
fill had been placed in such a manner that it was allowed to enter into waters of the United
States, without prior authorization from this office. Such impacts are considered in violation
of the statutes and regulations within the jurisdiction of this office.

These statutes and regulations inciude the Clean Water Act (specifically Title 33 of the
United States Code, Section 1311, which prohibits unautherized discharges to the waters of
the United States, and Section 1344, which sets out the manner in which such discharges of
dredged or fill material may be auth d), and the ions promulgated pursuant thereto
(Title 33 of the Code of Federal Regulations, Section 320 through 332).

This office is in receipt of your correspondence dated September 5, 2013, which
included a proposal to repair the impacts to the wetlands and waterbody at the subject site.
The restoration areas are shown on the drawings entitled “Constitution Pipeline — U.S. Army
Corps of Engineers — Wetland Restoration Plan®, Figures 1-3, undated, prepared by AECOM.
Based on a review of the submittals, this office has determined that carrying out the proposed
plan to restore 0.41 acres and 42 linear feet of aquatic resources would adequately address
the current violation. Therefore, in accordance with Title 33 of the Code of Federal
Regulations, Section 326.3(d)(1), the Williams Company is hereby Ordered to carry out the
proposed remedial measures by October 15, 2013. The project is to include a qualified
onsite environmental monitor during the n activities to ensure that
the aquatic resources are reestablished properly.

Companies and Organizations Comments
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Subject: Application No. NAN-2012-00449-UCA
Constitution Pipeline Company, LLC
Operated by Williams Gas Pipeline Company, LLC
Violation near Milepost 54 and 55
Town of Sidney, Delaware County, New York

Annual monitoring reports are to be submitted to this office by October 31 fora
minimum of 3 years following completion of the restoration activity to ensure the aquatic
resource has been adequately restored, This office will consider the aquatic resources

tored when the following Restoration Requi have been met:

Restoration Requirem

A. You shall ensure that the restored wetlands (0.41 acres) meet the federal
wetland technical guidance and indicators outlined in the following documents
(or current versions): U.S. Army Corps of Engineers. 2011. Regional
Supplement to the Corps of Engineers Wetland Delineation Manual:

Noj tral and No Region (Version 2.0), ed. J.S. Wak R.W,

Lichvar, C.V. Noble, and J. owitz, ERD! TR-12-1. Vick: MS:
.S, Army Engi Research and relopment C ; and Environmental

Laboratory. 1887. Comps of Engineers Wetlands Delineation Manual_Technical

Report Y-87-1, US Army Engineer Waterways Experiment Station, Vicksbura.
Ms.

. You shall ensure that all proposed plantings in the restoration area shall have

an eighty-five (85) percent survival rate and all restored wetland areas in
junction with the restoration shall have an eighty-five (85) percent coverage

rate of hydrophytic plants (those with a regional indicator status of FAC,
FACW, or OBL in the report entitled “Robert W, Lichvar and John T. Kartesz.
2008. North American Digital Flora: National Wetland Plant List, version 2.4.0
(https:/iwetland_plants.usace.army.mil). U.S. Army Corps of Engineers,
Engineer Research and Development Center, Cold Regions Research and
Engineering Laboratory, Hanover, NH, and BONAP, Chapel Hill, NC.", or
current approved wetland plant list. In addition, the permittee shall ensure that
the vegetation in the established wetlands, the restored wetlands and
enhanced riparian area do not consist of more than a total of 5% areal
coverage of common reed (Phragmi is), purple | ife (Lythrum
salicaria), reed canary grass (Phalaris arundinacea), Japanese knotweed
(Polygonum cuspidatum), Tartarian honeysuckle (Lonicera tartarica), Eurasian
milfoil (Myriophyllum spicata), andior other invasive species.

C. You shall ensure that the 42 linear feet of stream restoration is completed with
the bed and bank of the watercourse in a stable configuration. The stream
bottom material shall be of a similar sized and type of material that is in the
immediate vicinity of the impact area and all elevations shall be returned to
preconstruction levels and conditions.

Companies and Organizations Comments
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Subject: Application No. NAN-2012-00449-UCA
Censtitution Pipeline Company, LLC
Operated by Williams Gas Pipeline Company, LLC
Violation near Milepost 54 and 55
Town of Sidney, Delaware County, New York

D. All grading, seeding and planting in conjunction with the wetland and stream
restoration work shall be completed prior to October 15, 2013,

E. You shall ensure that all synthetic erosion control or other fencing or matting
materials, which are proposed for temporary use during restoration activities,
are completely removed and properly disposed of after their initial purpose has
been served. Only natural fiber materials, which will degrade after time, may
be used as permanent measures, or if used temporarily, may be abandoned in
place.

Proper sediment and erosion controls are to be installed and properly maintained
until the restored areas are fully vegetated. All remaining wetiands and waterbodies
within the work areas will be fenced off with orange construction fence as a visual barrier
to prevent contractors from entering sensitive areas. Any excess material not used for
restoration activities shall be removed to an upland disposal area and stabilized

On the last page of the September 5, 2013 letter, you also discussed future
impacts to wetlands and waterbodies for staging area that would be required for the
horizontal directional drill (HDD) that is proposed for the proposed pipeline. As you
know, this office is currently reviewing the permit application for the Constitution Pipeline.
The proposed impacts associated with the pipeline including staging areas and access
roads associated with HDD impacts should be included with those application materials,
if they have not been included already.

This office is to be kept apprised of the progress toward implementation of the
ion plan and for a follow-up inspection when restoration is complete.

This letter does not obviate the need to obtain any other federal, state or local
permits that may be required for the project.

Companies and Organizations Comments
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CO42-96
cont'd

Subject: Application No. NAN-2012-00448-UCA
Constitution Pipeline Company, LLC
Operated by Williams Gas Pipeline Company, LLC
Viclation near Milepost 54 and 55
Town of Sidney, Delaware County, New York

Your cooperation with the regulatory requirements of this office is appreciated. If
any questions should arise conceming this matter, please contact Mr, George Casey of
my staff at (518) 266-6361.

by 7L U

Chief, Upstate New York Section

c: Buffalo District (H. Keppner)
Baltimore District (W. Chandler)
CENAN-OP-RU (K. Bruce)
CENAN-OC (J. Palmer)

FERC (K. Bowman)
NYSDEC-HQ

Town of Sidney
UsFws

USEPA
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N Hudson Highlands
\‘&3\& Environmental

Consultin g

71 Colonial Avenue (B45) 986-5350
Warwick, N.Y. 10990 FAX (845) 986-9492
www.HudsonHighlandsEnviro.com E-mail highlands144@gmail.com

April 7, 2014

Ms. Kimberly D. Bose, Secretary
Federal Energy Regulatory Commission
Washington DC 20426

RE: Constitution Pipeline Project DEIS
Docket No. CP13-499-000

Dear Ms. Bose:

C043.1 | represent The Henry S. Kernan Land Trust (Trust), which manages protected land that would
be impacted by a full mile of the proposed Constitution Pipeline (CP) that would cross the land.
| have been requested by the Trust to review the Draft Environmental Impact Statement (DEIS)
for the referenced project. As is detailed in many places throughout this letter, | was unable to
adequately perform this task. Time and time again, | found the DEIS missing information, or
presenting information in such a cryptic or incomprehensive way that made it impossible for me
to conduct a meaningful analysis. The following comments should go to the merits of the
project, and how they impact my clients and their very unique property, but they are incomplete
because the DEIS is incomplete. With these comments, | am providing what | can to meet the
deadline, but | reserve the right to supplement these comments to respond to any supplemental
filings or issues that are uncovered later on.

co432 | A DEIS is incomplete

Comment A-1:

As | explain in more detail in a separate letter dated March 24, 2014, it is my fervent
professional opinion that the DEIS seriously fails to meet the standards required under federal
law. CEQ regulations governing the preparation of environmental impact statements state "The
draft statement must fulfill and satisfy to the fullest extent possible the requirements established
for final statements in section 102(2)(C) of the Act. If a draft statement is so inadequate as to
preclude meaningful analysis, the agency shall prepare and circulate a revised draft of the
appropriate portion. The agency shall make every effort to disclose and discuss at appropriate
points in the draft statement all major points of view on the environmental impacts of the
alternatives including the proposed action.” (40 CFR Part 1502.9 (a))

As detailed in my March 24" letter, these deficiencies take the form of missing information,
much of which is acknowledged by FERC in its own requests for additional information, as well
as structural deficiencies that preclude the reader from locating information that purportedly
exists elsewhere in the docket. These deficiencies have prevented me from being able to
conduct a meaningful analysis of the DEIS on behalf of my clients, most notably in areas that
directly impact their property. | incorporate all the points and comments made in that letter into
this review by reference.

CO43-1

CO43-2

The commentor’s statements regarding the draft EIS are noted.

See the response to comment FA1-1 regarding pending
information.

Companies and Organizations Comments
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B. Introduction

Comment B-1: (Page 1, Paragraph 5 & Footnote #3)

The DEIS notes that the New York State Department of Agriculture and Markets (NYSDAM)
participated as a cooperating agency in the preparation of the EIS. Footnote #3 defines a
“cooperating agency” as one that “has jurisdiction by law or special expertise with respect to
environmental impacts involved with the propesal and is involved in the NEPA analysis." While
both the Pennsylvania DEP and the New York State DEC may have consciously chosen to not
assume official status as cooperating agencies, both are agencies that would have to issue
permits for the proposed project, and clearly, both have “special expertise with respect to
environmental impacts,” an expertise that is arguably far greater than NYSDAM. Were these
agencies consulted for this expertise during preparation of the DEIS? It is notable that now one
of these agencies, the NYSDEC, has in fact submitted a letter stating that the DEIS is
incomplete. The DEIS would undoubtedly been a more useful and understandable document
had these two agencies been involved.

Comment B-2: (Page 1-1,1-2, Project Purpose and Need)

"While this EIS will briefly discuss the Applicants' purpose, it will not determine whether the
need for the projects exists, as this will later be determined by the Commission."”

How can the DEIS possibly defer the description of project need to some undefined point after
the NEPA process may have already been closed? This is a complete violation of the NEPA
process and CEQ regulations governing the preparation of environmental impact statements.
CEQ regulations require that a DEIS "specify the underlying Purpose-and-Need to which the
agency is responding in proposing the alfernatives, including the proposed action.” (40 CFR
1502.13)." These regulations do not provide an option by which the description of project need
may be deferred.

This is a fundamental component of the NEPA process. Without even my own words, | need
only quote from the website of the Federal Highway Authority (FHWA), one of the federal
agencies cited as participating in the preparation of this DEIS:

"The statement of the project purpose and need is the core component of the NEPA document.
It describes the impetus for the project and serves as the benchmark against which project
alternatives are evaluated.” (http://environment.fhwa dot.goviprojdev/pdérs primer sec5.asp)

In this instructive primer, the FHWA continues on the importance of describing project need
thusly:

“This section should clearly demonstrate that a ‘need’ exists and should define the 'need’ in
terms understandable fo the general public. This discussion should clearly describe the
problems which the proposed action is to correct. It will form the basis for the ‘no action’
discussion in the ‘Alfernatives’ section, and assist with the identification of reasonabie
alternatives and the selection of the preferred alfernative.”

How can two federal agencies view the same federal legal requirement in two very different
ways and both be right? They obviously can't. The FHWA is correct. The proposed action
would utilize government-granted eminent domain to take land away from hundreds of private
property owners and impact thousands of acres of unspoiled forest, wetlands, and agricultural

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350

Page 2

CO43-3

CO43-4

The FERC invited both the PADEP and the NYSDEC to
participate in the development of the EIS as cooperating agencies
in August 2012

(http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1404
8039 and

http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1404
8033). Neither agency opted to participated formally as a
cooperating agency; however, both participated in bi-weekly
conference calls between the FERC, regulatory agencies, and the
Applicants during the pre-filing period.

See the response to comment LA7-5. Further, the purpose and
need approach for agencies will vary for a number of reasons; for
example, a resource or land managing agency may propose its
own projects, or oversee projects sponsored by federal funing.
This is very different from a regulatory agency responding to
proposals for private sector project sponsors. As discussed in our
response to comment LA7-5, a FERC EIS presents the
applicant’s stated purpose for a project but does not attempt to
justify or defend it. Only the FERC Commission can ultimately
decide whether a project is needed (e.g., in the public
convenience and necessity).

Companies and Organizations Comments



669-S

COMPANIES AND ORGANIZATIONS

C043 - Hudson Highlands Environmental Consulting (cont’d)

20140408-5025 FERC PDF {Unofficial) 4/7/2014 5:32:09 PM

cont'd

taking of private land and resulting environmental impacts that would occur.

evaluated.

fundamental, fatal flaw in this DEIS.
CO43-5 Comment B-3: (Page 1-11, 1.4 Non-Jurisdictional Facilities)

project:

source of gas supply.”

and not just an accommodation to a private industry.

Comment B-4. (Page 1-11, 1.4 Non-Jurisdictional Facilities)

entirely foreseeable, as reflected in the DEIS statement quoted above.

Page 3

Ms. Kimberly D. Bose

CO43-4 land over the length of more than 124 miles in two states. VWhy would FERC even consider
such an extreme action wnless an important public need for the project has first been
determined? The desires and profit concerns of a private company, even one which would
provide a utility, may define a project purpose, but it can not define a project need so gravely
important that it can justify the consideration of the governmental taking of private property.
Once a public need for the project is defined, then and only then can FERC as an approving
agency begin to decide whether the public need for the project is so great, and would be
satisfied by the proposed action, that the project benefits justify the combined governmental

FHWA, it also provides the only basis by which alternatives to the proposed action can be

The description of project need therefore can not be deferred. This ommission constitutes a

The DEIS provides here what is probably the most accurate description of the purpose for the

“The development of the Marcellus Shale, which is regulated by the states, continues to drive
the need for takeaway interstate pipeline capacity to allow the gas to reach markets. Therefore,
companies are planning and building interstate transmission facilities in response fo this new

Simply put, the growth of the natural gas industry in Pennsylvania has created an industry need
to find ways to transport it to market. That is the purpose of this proposed action. Describing
the project purpose with such descriptions as to “provide new natural gas service for areas
currently without access te natural gas,” or "optimize the existing systems for the benefit of both
current and new customers by creating a more competitive market, resulting in enhanced
market competition, reduced price volatility, and lower prices, " and the others listed in the DEIS
under “Project Purpose” sound like something that was generated by Constitution's marketing
department as a way of casting their industry need in ways that make it sound justifiable as a
public need. The bottom line, however, is that this is an industry with a product to sell, and it
wants to find the most economical, most efficient means to transport that product to a market
where it can be sold at a profit. Before FERC approves the government sanctioned taking of
private property and the unmitigatible destruction of farmland, forests, and wetlands, it must
demonstrate that there is a true public need that can not be met in any other reasonable way,

The statement quoted above also brightly illustrates another point. While the discussion on this
page argues that the environmental impact of individual production facilities in Pennsylvania
was assessed by the PADEP and other agencies, it is obvious that these assessments failed to
consider the impact of creating a system of transporting the natural gas to market, at least in
how it might affect properties in neighboring New York State. Yet, this was an impact that was

In similar fashion, this DEIS distances itself from consideration of “non-jurisdictional facilities”
that are not interstate in nature, and neglects to consider the growth-inducing impacts of the

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350

CO43-5

See the response to comments LA7-5, CO42-7, and CO42-41
regarding the need of the proposed projects. See the response to
comment CO26-11 regarding induced development. See the
response to comment FA4-46 regarding the Leatherstocking

project.
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proposed pipeline. Once in place, it will likely spur additional development of fracking
operations in Pennsylvania, which will themselves create additional impacts. By providing
infrastructure already in place in areas of Marcellus and Utica shale in New York, it would also
increase pressure on the State of New York to permit fracking in that state. Constitution has
also disclosed that it plans to provide gas supplies to areas in New York along its proposed
route. What growth-inducing impact might this have upon currently undeveloped areas in New . . .
Yot Nons.of this has beer consideradiin the DEIS. CO43-6 See the response to comment CO2-1. As ‘d1scuss.ed in sections
3.2 and 3.3 of the EIS, we evaluated multiple options for system
co43-6 | C. Project Description and major collocated alternatives that would largely eliminate the
Comment C-1: (Page 2-1, 2.1.1. Pipeline Facilities) need for greenfield construction.

“The pipeline route generally follows a greenfield (i.e., lands and vegetation, including adjacent
areas, that are undisturbed or undeveloped) pathway from northeastern Pennsylvania to south-
central New York." C043-7 See the response to comment CO41-38. As stated in section

This is an illustrative statement that appears early on in the DEIS. It clearly demonstrates the 424 .ofthe EIS, COHStltllthl’l.W.Ould employ topsml segfegatlon
most basic fundamental flaw with the proposed route. While many existing easements and techniques and prevent the mixing of topsoil with subsoil and/or
rights-of-way exist paralleling the proposed 124-mile pipeline route, as correctly noted in this rock in agricultural areas. Soil identified as being compacted

staternent, the “preferred route” instead follows a “greenfield pathway.” This is contrary to all .. .
current guidance coming out of FERC as well as federal and state environmental protection would be mitigated in two phases. In the first phase the

agencies. As a result, this proposed pipeline will have an unnecessarily amplified impact upon contractor would deep rip and rock pick the subsoil with a deep

bu!h naiura\ resources and the taking of private propert_y thap if it followgd established tillage device. Stones that are larger than 4 inches would be
guidelines for collocation. It does not appear that the consideration of alternative routes that

would avoid greenfields were seriously pursued by Constitution. removed from the subsoil area being ripped. The second phase
c .2 (Page 2-6.2.2 Land Requi ) following topsoil replacement would employ a paratill to loosen
. omment C-2: (Page 2-6, 2.2 Land Requirements) . . . o
GO The DEIS notes that 1,849.5 acres of land would be disturbed for the project, but that the the soil to a depth of 20 .to 22 inches. .Addltlonally, Constitution
majority, 1105.2 acres, would be “restored and allowed to revert to its former use.” In some would conduct compaction tests and till compacted subsurface
cases, this is a disingenuous statement. Agricultural soils that are compacted, or where the soil soils in agricultural and residential areas through the use of

horizon may be mixed, will be permanently disturbed. Agricultural production is dependent on . L. . . . .
soil formation, which has occurred over thousands of years, and can not be adequately parqt}lls or 51m1‘lar bequlpment as 1dent1ﬁe'd in the ECPS- In
replicated or “restored”. Part of the characteristics of agricultural soils is the amount of pore addition, Constitution would employ agricultural inspectors to

space that allows the transfer of both water and seil gases critical to agricultural production. monitor each part of construction within agricultural area:
The pore spaces that exist below the top tillable layer are the result of the thousands of years of o or cach p ol constructio gricuftu cas.

soil formation, which also include zoological activity. Once compressed by heavy equipment, it Constitution would monitor restoration of vegetation/crops for 2
again can not be adequately restored. years following the initial in-service date (if approved).
CO43-8 Comment C-3: (Page 2-6, 2.2 Land Requirements)

) In addition, the DEIS fails to consider that the reversion to “its former use" may in fact be only C043-8 See the response to comment CO2-1. We support the collocation
temporary. As guidelines for the location of utilities encourage collocation, the DEIS must L. X L. . . .
recognize that once this easement is established, it will become the focus of location for other of pipelines with existing utilities where practical and recognize
utilities in the future. These may include other pipelines, as well as telephone, cable, the value of collocation in regard to environmental resources.
fiberoptics, electricity, etc. There is therefore a reasonable likelihood that the establishment of However. it is not alwa tical or feasible t llocate with
the easement by this project will directly result in future disturbances on the very land that the > ys practical or Ieasible to collocate wi
DEIS now claims will revert to its “former use." As the future use of the easement by other an existing utility. In addition, our general support of collocation
parties could not occur without Constitution establishing the easement in the first place, the does not necessarily mean that another utility would be

impact of the future development of this easement by other users, including the potential
disturbance of the entire 1,848.5 acres and the potential that the easement could be widened to
accommeodate other users, needs to be acknowledged and assessed in this DEIS.

collocated with the proposed projects.

No other applicant has entered the FERC’s pre-filing process for
Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (843) 986-5350 a different project that would be collocated with the Constitution
pipeline. However, we are aware that TGP is in the early stages
of evaluating a separate project that if proposed may be
collocated with the Constitution pipeline. We have added a
discussion of this project in sections 3 and 4.13 of the EIS.

Page 4
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Comment C-4. (Page 2-7, 2.2.1.1 Adjacent Existing Rights-of-Way and Utility Crossings)
Federal guidelines encourage collocation with existing easements and ROWSs. Yet, the DEIS
acknowledges that only 11.2 miles, or approximately 8% of the 124.4-mile pipeline can be
considered to be collocated. Given this small percentage, this would appear to be a failed
attempt at meeting this guideline.

Comment C-5: (Page 2-8, 2-9, Table 2.2.1-1 Summary of Pipeline Collocated With Existing
Rights-of-Way)

This table even more clearly demonstrates that there was no true attempt at collocation of the
pipeline route. With one exception at 3.3 miles, another at just more than 1.0 mile, and another
at 0.9 mile, the remaining 34 “collocations”™ are no more than ' mile each, and most
considerably less. Eighteen of these are below 500 feet, with one being only 53 feet. Further,
the table reveals that the pipeline itself will not be collocated within the existing easements at
all. Rather it will parallel these short segments of easements, with a grand total of about just &
mile of the pipeline “operationally” occupying about a 25-foot width of existing easement.
Therefore, only 0.5 mile of the 124.4 pipeline, or about 0.4 %, will actually be collocated within
an existing easement, leaving 99.6% located within greenfields.

Comment C-6: (Page 2-10, 2.2.1.2 Right-of-Way Configurations)

The DEIS notes here, "Where the HDD or Direct Pipe method is employed in uplands or
wetlands, there would be no actual construction right-of-way between the HDD entry and exit
workspaces, and no clearing, frenching or other disturbance of the ground other than sife-
specific workspaces associated with placing the HDD guide wires via foot traffic and minor hand
clearing.” The utilization of these methods is being limited to wetland and stream crossings, but
it seems it can be applied elsewhere as well, such as to preserve an unfragmented forest. In
any communication with the Kernan Trust, Constitution has never raised the possibility of using
this method, despite the fact that it could potentially eliminate the concems held by the Trust in
regard to disturbance of the unfragmented Charlotte Forest, disturbance of wetlands, the
introduction of invasive species, and the destruction of a critical part of the Keman logging
operation. The DEIS should address if using the Direct Pipe method is a plausible alternative
that can be used to avoid identified impacts in the area of the Charlotte Forest.

Comment C-T: (Page 2-31, 2.5.5 Post Construction Monitoring)

Once a cleared easement has been inserted through the Charlotte Forest, which is now a prime
example of an unfragmented forest as highlighted every 10 years since 1956 in the NYSDEC
“Conservation” magazine, it will act as a highway for non-native invasive species to infect the
property and take hold. As long as the easement is maintained in a non-forested state, the
threat of an influx of aggressive non-native invasive species will be significant. No short term
menitoring program will be effective, and even then, once an invasive species takes root, it may
prove essentially impossible to eradicate. The proposed controls as discussed in the DEIS are
not adequate.

D. Alternatives
Comment D-1: (Page 3-1)
The discussion notes that the only alternatives considered were those that met the project

objectives, as described above on the same page. The description provided comes from
Constitution Pipeline. MNormally, | would agree that only the project sponsor's description of

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350

Page §

C043-9 The FERC issued an environmental information request to
Constitution on May 14, 2014 regarding the possibility of an
HDD at the subject property. See section 3.4.3 of the EIS for
additional assessment and updated information for this parcel.
We note that the Kernan Trust has denied survey access on the
property, which includes geotechnical investigations for an HDD.

C0O43-10 See the response to comments LA7-5 and CO42-41.
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project objectives should be considered. However, where the threat of government sanctioned
eminent domain is invelved, the aspect of public need must be given stronger consideration.
The agency charged with performing the environmental assessment must therefore determine
public need for the project at a much earlier stage, and expand consideration of alternatives to
include those that would satisfy both the public need and an industry need, while not
necessarily meeting all of the project sponsor's stated objectives. This may include considering
a pipeline route that might transport the gas in a completely different direction to a different
market, coordinating gas delivery using a pipeline owned by a competing company, or some
other solution that would still achieve the goal, as stated in the Introduction, to satisfy the need
for “capacity to aflow the gas fo reach markets." That is the bottom line, and there may be
alternatives available that would significantly reduce beth environmental impact and the taking
of private property.

Comment D-2: (Page 3-2)

“The following sections discuss and analyze each of the alternatives evaluated in sufficient
detail to explain why they were eliminated from further consideration or are recommended for
adoption into the respective project.”

As will be discussed in comments to follow, this is a completely false statement, especially in
regard to the analysis of alternatives to avoid impacts on sensitive resources within and near
the Charlotte Forest. The lack of detail and any explanation of analysis has effectively
precluded any meaningful analysis and the ability to provide cormment on same.

Comment D-3: (Page 3-2)

“Where environmental data are presented within this alternatives analysis, it is data collected
from deskfop {e.qg., maps, literature, aerial photography, and agency databases) sources.
Constitution collected field survey data for its proposed route and some (but not all)
alternatives. Therefore, fo present the most consistent comparisons of potential impacts on
environmental resources this section presents data obtained from deskfop sources for both the
proposed route and alternative routes, even when field data may exist."

As will be discussed in more detail in comments to follow, the results of the desktop analyses
clearly demonstrate their inadequacy. Again, hundreds of property owners are being
threatened with eminent domain to have their property taken from them, and the scale of
potential adverse impacts along the 124.4-mile greenfield route is great. Accordingly, where a
desktop analysis results in only disclosing as little as 10% of what was determined by field data
(see comments to follow), it is essential that a more accurate method of collecting and
presenting environmental data be developed in order to provide meaningful analysis.

Comment D-4: (Page 3-2, 3.1 No-Action Alternative)

“The Commission has two courses of action in processing applications under Section 7 of the
NGA: 1) deny the requested action (the no-action alternative), or 2) grant the Certificate, with or
without conditions.”

While this simplistic statement is technically true under the Natural Gas Act that was passed in
1838 and modified in 1942, it essentially ignores the process of environmental review
established in 1970 under NEPA, which is being utilized here. Under NEPA, FERC is required
to consider alternatives to satisfy the identified needs that presumably require the proposed
action. If a better alternative is found, the application could be denied with clear direction and
understanding that an alternative scheme would be met with approval. Therefore, NEPA
provides a tool that effectively gives FERC the ability to modify an application as needed.

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350

Page 6

CO43-11

CO43-12

See the response to comment CO4-2.

The commentor’s statements regarding the need for field survey
of alternative routes is noted. Typically, field surveys are not
conducted for alternative routes unless they are identified as
exhibiting a strong potential to be preferable to the proposed
route based on desktop information.
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Comment D-4: (Page 3-15, 3.2.2 Status of Existing Pipeline Systems) CO43-13 See the response to comment CO42-41.

The DEIS notes that all the existing pipeline systems in the NY/PA region are operating at or
near capacity, and therefore could not accommodate the volume of natural gas that would be
carried by Constitution. Given the growth of natural gas production in the region and beyond, it
would seem that the fact that these systems are at or near capacity may be problematic on their
own even without the addition of Constitution. It is more than possible that the owners of these
pipelines may at some point in the near future be seeking to upgrade their lines to gain
additional capacity. If so, it may be possible to incorporate the volume of gas that would be
carried by Constitution into this expansion. Have the companies involved been surveyed as to
their long range planning? Has any thought been given to the idea that rather than collecating,
Constitution could instead werk with these companies jointly to upgrade the existing lines for
everyone's benefit?

CO43-13

COB-14 | Comment D-5: (Page 319 - 3-24, 3.3 Collocation With Existing Pipeline Systerms) CO43-14 Section 3.0 of the EIS evaluated alternatives that would still meet

All the collocation alternatives are following the stated project purpose of terminating the the projects’ objectives. One of the objectives is to deliver gas
proposed pipeline at the existing Wright Compressor Station. However, is this necessary to the from Susquehanna County, Pennsylvania to the Wright

overall goal of reaching the New York and New England markets? None of the alternatives . .

analyzed consider an easterly route along either TGP 300 or Millennium to New York City, and Comp ressor Station. Th@refore, all alternatlve§ would be
then north along Algonquin into New England. This seems like a reasonable alternative. \Why required to end at the Wright Compressor Station.

wasn't it considered? Can it work?

Comment D-6: (Page 3-30, 3.4.1.2 Alternative M)

COA13 The DEIS states that Alternative M was developed to evaluate the possibility of collocating the C0O43-15 T_he NYSDOT regulatlon.S indicate that pipelines may cross a
proposed pipeline with Interstate 88 to reduce the need for disturbance in greenfield areas. highway at a depth of 60 inches below the pavement. We
However, the designed route diverges from the |-88 corridor so significantly into greenfield conclude that due to traffic disruption and construction safety
areas that it fails to achieve the stated purpose. Collocating with |-88 to avoid greenfield areas . .. . . PNRT
makes total sense, and the DEIS should indeed consider an alternative that truly achieves that. issues, it is not feasible to install the plpellne below the roadway
It appears that the Alternative M analysis only considered installation within either the medium along the length of or along extended segments of I-88. See also
or within the controlled access area adjacent to the traveled way. However, DOT guidelines _
allow for a pipeline to be placed under the pavement at a depth of 60 inches. Alternative M the response to comment CO37-15.
seems to avoid consideration of that type of installation, which then causes the route to
encounter sensitive greenfield areas and sideslope construction. In the end, these are cited as
reasons to dismiss Alternative M as being viable. Instead, the alternative should be designed
as intended = truly collocated with 1-88 = and then evaluate the issues associated with that
construction in fairly assessing the viability of what would be an actual collocation alternative.

co43-16 | Comment D-7. (Page 3-31, 3.4.1.2 Alternative M) CO43-16 The citation for the statement in section 3.4.1.2 of the EIS has

"The NYSDOT stated that the proposed pipeline would be required to comply with FHWA

policy, (23 CFR 645, Subpart B) which states that Constitution would be required to show that been corrected. As stated in the NYSDOT’s Accommodation of

no feasible alternative routes exist to obtain approval of the alternative M route from the Non-Communication Utilities on New York State Freeway or
NYSDOT and FHWA. As demonstrated in this analysis, multiple alternative routes do exist Control of Access Right-of-Way, “all exception requests must
inetieiog iy sosie peaposed Qi Conmmion, show that alternate locations are not feasible or cannot be

This statement in the DEIS seems to be incongruous with most governmental agency implemented from a standpoint of providing efficient utility
guidelines that support collocation with existing easements. In fact, checking 23 CFR 645, services in a manner conducive to safety. durability and econom
Subpart B (as cited), there is no such statement as described. There is only one single mention . . s ¥s ty y
of having to demonstrate that there is no feasible alternative location, and it has nothing to do of maintenance and operations.” Therefore our assessment of
with the issue described. Rather, it has to do with siting overhead utilities vs. burying them: alternative M is still applicable.

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350
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"No new above ground utility installations are to be allowed within the established clear zone of
the highway unless a determination has been made by the transportation department that
placement underground is not technically feasible or is unreasonably costly and there are no
feasible alternate focations.”

In fact, rather than the burden of proof being upon the utility that there is no feasible alternative
location for placement, quite to the contrary, Subpart B places the burden upon DOT to prove
that a denial to use the transportation ROW weuld not result in adverse impacts elsewhere:

"A State fransportation department may deny a utifity's request fo occupy highway right-of-way
based on State law, regulation, or ordinances or the State transportation departrent's policy.
However, in any case where the provisions of this part are fo be cited as the basis for
disapproving a utility's request fto use and occupy highway right-of-way, measures must be
provided to evaluate the direct and indirect environmental and economic effects of any loss of
productive agricultural land or any impairment of the productivity of any agricultural land that
would result from the disapproval. The environmental and economic effects on productive
agricultural land together with the possible interference with or impairment of the use of the
highway and the effect on highway safety must be considered in the decision to disapprove any
proposal by a utility fo use such highway right-of-way."

Comment D-8: (Page 3-31, 3.4.1.2 Alternative M)

Following the erroneous interpretation of 23 CFR 645, Subpart B as guoted in the previous
comment, the DEIS uses this misinterpretation to wrongly dismiss Alternative M: “As
demonstrated in this analysis, multiple affernative routes do exist including the roufe proposed
by Constitution”. As discussed above, 23 CFR 645, Subpart B does not provide any basis for
this conclusion.

Comment D-9: (Page 3-31, 3.4.1.2 Alternative M)

The discussion continues to further dismiss Alternative M with what appears to be convoluted
reasoning: “Further, because the easements are federally managed, Constitution would be
required to successfully negotiate an easement for any portion of its project located within or
crossing these access areas. If the NYSDOT refused the granting of an easement or if a
mutually agreeable easement could not otherwise be negofiated in these areas, and the
Commission were fo grant an approving Certificate, it would essentially be approving a non-
buildable project, as federally managed lands cannot be acquired through the power of eminent
domain.”

This reaseoning implies that an adverse relationship would exist between Constitution and the
NYSDOT, rather than any utilization of the |-88 corridor for the pipeline being the product of
mutual planning that would be overseen and approved by FERC. The implication is that it
would be more desirable to choose a route where private landowners can be forced to sell via
eminent domain, rather than publicly owned land where utilities can be placed, but may be
subjected to greater regulation and oversight. Such reasoning should not play any role in
determining the physical viability of an alternative.

Comment D-10: (Page 3-31, 3.4.1.2 Alternative M)

Another reason cited in the DEIS for rejecting Alternative M and other potential collocation
schemes with 1-88 is the potential impact of construction on highway safety and use. However,

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350
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The commentor’s statements regarding alternative M are noted.

The statements made in section 3.4.1.2 of the EIS regarding
safety apply to both construction crews and the general public
using the roadway during construction. This was provided as one
of the reasons, not the sole reason, that alternative M was
rejected.
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quoting again from 23 CFR 645, Subpart B, FHWA guidelines again appear to favor the
benefits of accommodating utilities over safety:

"Safety. Highway safety and traffic safety are of paramount, but not of sole, importance when
accommodating ufility facilities within highway right-of-way. Ulilities provide an essential public
service to the general public. Traditionally, as a matter of sound economic public policy and law,
utilities have used public road right-of-way for transmitting and distributing their services. The
lack of sufficient right-of-way width fo accommodate utilities outside the desirable clear zone, in
and of itself, is not a valid reason to preciude utilities from occupying the highway right-of-
way.."

Comment D-11: (Pages 3.38 - 3-40, TABLE 3.4.1-4 Comparison of Proposed Route Segment
5/6 to Alternative M Segment 5/6)

This table, and all the other tables like it, provide a quantitative comparison of impacts between
the proposed route and alternative routes. A true comparison of impacts, however, necessarily
must also consider a qualitative comparison. For instance, there is a high probability that a
wetland found aleng the 1-88 corridor has been disturbed, either directly or by contaminated
road runoff. It is likely to contain undesirable invasive non-native plant species, trash, sediment
from road runoff, etc. By contrast, a wetland that will be impacted on the Henry S. Kernan Land
Trust is part of a pristine, undisturbed wetland system that has a complete absence of invasive
non-native species, but does have at least six different species of orchid and two different
species of carnivorous plants. Putting a pipeline through an acre of disturbed wetland in the |-
88 corridoer is very different than putting a pipeline through an acre of pristine wetland that has
been touted by the New York State Natural Heritage Program as one of the best examples of
wetlands in the State of New York. This, however, is not reflected in what is just a comparison
of numbers.

Comment D-12: (Pages 3.38 - 3-40, TABLE 3.4.1-4 Comparison of Proposed Route Segment
5/6 to Alternative M Segment 5/6)

It was noted elsewhere in the DEIS that many of the numbers found in the alternatives
comparison tables and discussions are not based on actual field data, but rather “desktop”
analyses because field data is not available for the alternative routes., While it is
understandable that the authors would seek to compare data that was equivalent in its
accuracy, bad data can yield nothing but bad analyses. For instance, in this table, actual field
data for the Proposed Route Segment 5/6 indicates that the proposed route will cross
approximately 20,347 linear feet (3.85 miles) of wetlands. The desktop analysis, however only
finds there to be 2275 linear feet (0.43 mile) of wetland crossing. The desktop analysis
therefore failed to detect 89% of the wetlands confirmed to be present along the route by field
inspection. This is far too large an error for the comparative analysis to be considered to be at
all reliable.

Comment D-13: (Pages 3.38 - 3-40, TABLE 3.4.1-4 Comparison of Proposed Route Segment
5/6 to Alternative M Segment 5/6)

At the very barest minimum, in the absence of field data, a desktop analysis should also include
NRCS soil data. While also still not completely reliable, the inclusion of mapped soils
considered “hydric" added to the wetlands mapping that was utilized would probably provide a
much more accurate depiction of wetlands within the alternative pipeline corridors. In
investigating alternative routes around the Charlotte Forest, | found this to be a much more

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350

Page &

C0O43-19

C043-20

See the response to comment COS5-6.

The FERC does not necessarily require an applicant to field
survey alternative routes. Therefore, desktop data are typically
used so as to compare similar data. It is expected that any
inherent discrepancies in the desktop data as compared to field
data would apply to both the proposed route and the alternative
route equally. In addition, as noted in appendix L (wetlands
crossed by the proposed projects), tables L-1 and L-2 are a
mixture of field delineated wetlands (which may have not yet
been verified by the COE) and desktop data (for areas for which
Constitution did not have survey permission). If the project is
certificated, then Constitution must survey all previously un-
surveyed parcels (access might have to be obtained in some
cases), and those new field data would be used during permitting
to supplant and refine the data originally obtained from desktop
sources.
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encompassing indicator of the presence of wetlands than just NWS and NYSDEC mapping by
themselves.

Comment D-14; (Pages 3.38 - 3-40, TABLE 3.4.1-4 Comparison of Proposed Route Segment
5/6 to Alternative M Segment 5/6)

Even worse, in actuality, the difference is even greater. About 24% of the properties along the
route have not yet been surveyed in the field. On just the Kernan Land Trust property alone,
we have documented additional wetlands that would add about another 700 linear feet of
wetland crossing that, despite having provided this information in a FERC upload, has not been
accounted for anywhere in the DEIS. It is therefore highly likely that even more wetlands lie
within the other properties that have not been surveyed.

Comment D-15: (Page 3-40, Proposed Route Segment 5/6 Compared to Alternative M
Segment 5/6)

In the end, the DEIS takes this comparative quantitative data and draws conclusions that are
largely unsubstantiated and unsupportable: Alternative M segment &/6 also crosses fewer forest
interiors, Audubon-designated forest blocks of importance, property owners, and shallow
bedrock areas. However, the proposed route segment 56 crosses fewer waterbodies, forested
wetlands, and much fewer nearby residences and steep side slopes. Therefore, we do not
consider adoption of altemative M segment 5/6 to be preferable to the proposed pipeline.”

Without any qualitative analysis, and without any explanation of the method of analysis or basis
for conclusions, the DEIS authors make a judgment that the proposed route is preferable to the
alternative route. Looking at the items listed, the conclusion seems to give more weight to the
impact of the alternative route on an additional 2.7 acres of forested wetlands than it does to
the proposed route's impact on an additional 140.6 acres of interior forest. Likewise, the DEIS
authors apparently conclude that the fact that Alternative M would come within 50 to 250 feet of
51 more residences is far more egregious that the fact that the proposed route would confiscate
private property from an additional 113 property owners. Why? What is the basis for these
very questionable conclusions? This same statement also dismisses the fact that the
alternative would completely eliminate (not just reduce) any impact upen any Audubon-
designated forest blocks of importance, and ignores entirely that the alternative would also
reduce impacts on agricultural land by an estimated 58.6 acres.

Looking more carefully at these items, even without a qualitative analysis, it is clear that the
contrary conclusion is more supportable. Alternative M segment 5/6 is obviously preferable to
the proposed pipeline route.

Comment D-18:; (Page 3-60 & 3-61, 3.4.3.2 Minor Route Variations Repeorted By Stakeholders)
| am relieved to see that FERC is asking the applicant to reassess alternative routes to avoid
the unfragmented forest and wetland resources on and near the Kernan Land Trust property
(MP 90.8). However, this information was requested to be provided prior to the close of the
comment period, and with less than a week left, it has still not been made available. This is
obviously the most critical information to my clients regarding this project. If the comment
period does close as planned, they and | will be deprived of our rights under NEPA to review
and comment on the new material, and have those comments officially considered under the
rermaining NEPA review.

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10990 (845) 986-5350
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See the response to comment COS5-6 regarding qualitative versus
quantitative data. As stated in section 3.0 of the EIS, the
alternatives data comparison was obtained from desktop sources.
Where environmental data was presented within the alternatives
analysis, it was data collected from desktop (e.g., maps,
literature, aerial photography, and agency databases) sources.
Each alternative was considered to the point where it was clear
that the alternative was either not reasonable, would result in
substantially greater environmental impacts that could not be
readily mitigated, offered no significant potential environmental
advantages over the proposed projects, or could not meet the
projects’ objectives. Alternatives that appeared to result in less
than or similar levels of environmental impact were reviewed in
greater detail. Section 3.0 of the EIS discussed and analyzed
each of the alternatives evaluated in sufficient detail to explain
why they were eliminated from further consideration or are
recommended for adoption into the respective project. Section
3.0 of the EIS presented a table of factors for each alternative
route.

Subjective assessments are used in evaluating numerous,
disparate parameters that are difficult or impossible to unify into
a simple decision-making formula for an alternatives analysis.
These parameters do not always have equal weight in the
assessment with factors such as overall disturbance (segment
length, amount of acreage to be disturbed), longer-term impacts
(forest impacts), impacts on state or federally regulated resources
(streams, wetlands-particularly PFO wetlands), or affecting
safety or constructability (side slope construction) may have
more weight than factors with short-term impacts (agricultural
row crops or hayfields), non-regulated resources (trails crossed),
or other factors (number of roads and railroads crossed). Side
slopes are typically more problematic for construction feasibility
than steep slopes. We have updated section 3.4 to better explain
the general process of our assessment and parameter weighting
considerations.
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As acknowledged in the draft EIS on page 3-40 for the analysis
of alternative M segment 5/6, there are benefits and liabilities
associated with both options. The proposed route would be
considerably shorter, thereby disturbing less land overall, and
would affect less PFO wetlands, waterbodies (including those
with drinking water designations), nearby residences, and side
slopes. Alternative M segment 5/6 would be much more
collocated with adjacent rights-of-way and would affect less
forest interior, Audubon forest blocks of importance, property
owners, and shallow bedrock. Overall forest impacts would be
relatively similar. Given the relative benefits and liabilities
associated with the two options on a comparative basis, we
concluded that alternative M segment 5/6 was not preferable to
the proposed route segment.

See the response to comment FA1-1. Any information required
prior to the end of the draft EIS comment period was
incorporated into this EIS. Any information provided prior to
construction will be filed on our e-Library system and will be
available to the public. Therefore, all information will be made
available for public review. Constitution’s response to our
request was filed on our e-Library system on April 7, 2014
(http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1420
2518).
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Comment D-17: (Appendix H-1, Status of Minor Route Variations Reported to Constitution,
Page H1-7)

In total, the Kernan Land Trust submitted eight potential minor alternative routes to circumvent
the unfragmented forest and wetland resources on and near the property managed by the
Trust, otherwise known as the Charlotte Forest. Six of these routes were submitted by Bagdon
Environmental in August 1, 2103 (see figure on page 11). An additional two routes were
submitted by Hudson Highlands Environmental Consulting on December 5, 2013 (see figure on
page 12). Intabular form, Appendix H-1 appears to acknowledge the evaluation of two of these
routes. However, while the routes are designated by being located around MP 90.0 and MP
90.8, there is no way to identify which two of the eight routes were evaluated. Brief reasoningis
provided

for rejecting both, but without knowing which of the routes was being evaluated, this information
is impossible to review and precludes any meaningful analysis and comment.

Comment D-18: (Appendix H-2, Status of Minor Route Variations Reported by Stakeholders,
Page H2-5)

No explanation is provided as to the difference between Appendix H-1 and Appendix H-2. Both
deal with minor route variations, the first “reported to Constitution,” and the second “reported by
stakeholders." This only adds to the existing confusion, as the alternative routes provided by
the Kernan Land Trust were “reported to Constitution” by a “stakeholder,” and would seem to fit
into both categories. The second table actually states that for it, five proposed routes were
reviewed, but again does not identify which five of the eight were being evaluated, nor if any
were the same as reviewed in Appendix H-1. Again, all five were rejected, with five brief
reasons provided, which may or may not correspond specifically each to a specific alternative
route. Any attempt to match any particular review to a specific route failed. For instance,
looking at the first of the five reviews, “the re-route foliowed a propane line with documented
safety issues, added too many points of inflection fo the line, and was locafed too close fo a
cemetery,” no single alternative of the eight submitted followed the existing propane gas line,
plus had multiple points of inflection, and also passed close to a cemetery. Accordingly, as with
Appendix H-1, this effectively precludes any meaningful analysis and comment.

Comment D-19: (Appendix H-2, Status of Minor Route Variations Reported by Stakeholders,
Page H2-5)

In an attempt to craft some level of meaningful response, | attempted to try to at least
understand the meaning behind the phrase “the re-route followed a propane line with
documented safety issues.”" Of the eight alternative routes around the Charlotte Forest that
were supplied by the Trust, three involved some utilization of collocation with the existing
propane gas pipeline. | was most interested in finding any review of the two alternatives | had
propesed in December, both of which partially collocated with the propane line. Having no
knowledge of any "documented” safety issues with the propane line, | contacted FERC staff to
be directed to where | might find this documentation. | was told that it would be somewhere in
the docket, and when | asked more specifically where it might be located, | was told that it could
be anywhere, but possibly within comments that were received from outside parties. Given the
enormity of the docket, | pleaded for some more direction or assistance in locating this
information so that | might be able to understand the point being made in the DEIS, and
therefore be able to respond to it intelligently. | was told that it would take “a couple of days”,
but that I'd receive a phone call in response. After the passage of mere than a month, and
repeated messages left on voicemail, | finally received a phone call on Friday, March 28, that

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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See the response to comment CO4-2.

As stated in section 3.4.3.1, appendix H-1 details the parcel
number, location, assessment, status of the alternative relative to
the proposed route, and landowner resolution status for each
minor route variation identified to Constitution. As stated in
section 3.4.3.2, appendix H-2 details the parcel number, location,
assessment, status of the alternative relative to the proposed
route, and landowner resolution status for each minor route
variation as a result of comments we received from potentially
affected landowners. See the response to comment CO4-2.

See the response to comment CO12-3.
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documents could be supplied to me by email. | subsequently received that email on the
evening of Sunday, March 30, with one document attached; the November 2013 Resource
Report for “Alternatives”.

Already being very familiar with this document, | again reviewed pages 18-71 as suggested by
the staff member to see if | had missed anything before. There are only two short references
that might have the slightest bearing to this statement. One is within the table on page 10-17:
"Alternative Route C was not incorporated info the Primary Route due to... 3) environmental
and safety concerns associated with nstalling the pipeline parallel to the Schoharie Creek
floodpfain” and the second is on page 10-65: "The frequent flooding of the Schoharie Creek
corridor creates a significant safety concern for both pipeline construction and long term
operation of the pipeline.” However, any flooding issues associated with the Schoharie Creek
would not apply, as | only proposed using a section of the pipeline easement within Delaware
County far from the Schoharie Creek. | immediately responded to the email, hoping there might
be something more, but never received a response. Therefore, once again, this lack of
information precludes any meaningful analysis and comment on an issue that is critical to my
clients.

The DEIS needs to present information in a manner that is clear, understandable, and
accessible. This has not happened in this case.

E. Environmental Analysis

Comment E-1: (Page 4-58, 4.3.4 Conclusion - Surface Water Resources)

On Page 4-52, the DEIS requires Constitution to submit the following additional information to
FERC:

“Prior to the end of the draff EIS comment period, Constitution should file with the Secretary a
description of impacts and any proposed impact avoidance, minimization, and mitigation
measures for each waterbody that would not be directly crossed by the trenchline, but would be
impacted by the construction right-of-way.”

This request confirms that FERC has not yet received sufficient information to make their
assessment of the proposed project's impact on surface water resources. Likewise, on the
same page, the DEIS notes:

“Constitution intends to submit water withdrawal permit applications to the Susquehanna River
Basin Commission, Delaware River Basin Commission, and NYSDEC in the first quarter of
2014. As such, regulatory agencies have not provided feedback on Constitution’s proposed
water withdrawal plans, including the use of waterbodies containing fisheries of special
concern.”

At the time of the release of the DEIS, therefore, Constitution had yet to even submit permit
applications to the agencies that are charged with evaluating the proposed plans in regard to
water withdrawals, and these agencies therefore had obviously not even begun their review to
determine whether the use of these waterbodies would pose an adverse impact, including on
fisheries of special concemn, and whether a permit would be granted. Accordingly, FERC had
not received feedback or comment from these agencies. Yet incredibly, FERC, an agency that
does not have the special expertise embodied in the agencies with specialized missions to
protect surface water resources, concludes in the DEIS, with admittedly missing critical

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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See the response to comment FA1-1. We have included a
recommendation in section 5.2 of the EIS that prior to receiving
written authorization from the Director of OEP to commence
construction of their respective project facilities, the Applicants
should file documentation that they have received all applicable
authorizations required under federal law (or evidence of waiver
thereof). Section 4.3.3.5 of the EIS has been updated regarding
protective measures for waterbodies that would not be directly
crossed by the pipeline but would be within the construction
right-of-way. Additionally, we concluded that implementation of
Constitution’s Procedures would minimize impacts on
waterbodies.
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presumed to be approved.

would be based on it.

C043-27 |Comment E-2: (Page 4-59, 4.4.1 Existing Wetland Resources)

an unacceptable level of data that precludes any meaningful analysis.
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C043-26 | information and without expert input from the noted agencies, that "no long-term impacts on

Then what is the possible basis for this conclusion? In part, FERC seems to be basing this
conclusion on faith that Constitution would “implement erosion confrols,” ‘restore the
streambanks and streambed contours as close as practical to pre-construction conditions,” and
during ongoing maintenance, “would employ protective measures similar to those proposed for
use during construction.” Without complete information submitted to FERC, and no submission
at all made to the permitting agencies, FERC simply lacks any foundation for this premature
conclusion. These are all assumptions that could have been made as soon as the project was
announced. In fact, the same assumptions can be made for any project currently proposed or
yet to be ever proposed. Theoretically, it can be reasonably assumed that any project will
implement erosion controls, perform any required restoration, and employ other protective
measures as needed. If that is the case, there is no need for NEPA; no need to do a reasoned
assessment of envirenmental impact. It can be simply assumed that any proposed action
follow best management practices and adhere to permit requirements, so they can all be

If this is not the case, however, then this and any similar conclusion throughout the DEIS is
without any merit whatsoever, and the entire DEIS is invalid, as would be any decision that

Approximately 24% of the properties along the proposed pipeline route still have not been
surveyed for wetlands. In order to try to have enough data for a meaningful conclusion,
Constitution utilized remote sensing methods, as stated in the DEIS: “For areas where
Constitution was denied survey access, publicly available National Wetlands Inventory (NW)
and state wetlands maps (as applicable) were used to approximate the locations and
boundaries of wetlands within the project area.” These maps, however, were never intended to
be utilized in such a specific way. Rather, they provide guidelines and indications as to where
wetlands may be located which most be checked by field work early on in the process. As
noted in an earlier comment, this methodology successfully identified only about 11% of the
amount of wetlands that were field located. It can then be reasonably assumed that it is likely
that these same methods have probably failed to identify about 89% of the wetland resources
that exist and may be disturbed by the pipeline in the remaining unsurveyed properties. This is

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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See the response to comments FA1-1 and FA4-3.
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C043-28 | Comment E-3: (Page 4-59, 4.4.1 Existing Wetland Resources) C0O43-28 Field data have.not yet been obtained in areas wherc field survey
In the case of the wetland conditions that exist on the Kernan property, this methodology seems access was denied by landowners. Data were obtained from
to have failed completely, not detecting any part of an unmapped wetland complex that lays “desktop” sources such as agency databases, aerial photography,

between and connects to the NYSDEC-regulated Mud Pond (D-8) and Clapper Lake (S-4) . . .
wetlands. As a result, these wetlands have not been included in the impact analysis. maps, literature, and other available sources in these cases.
04320 | Comment E-4: (Page 4-59, 4.4.1 Existing Wetland Resources)

There is actually no excuse for the described wetlands to have been excluded from the
analysis. The Kernan Trust have long advised both Constitution and FERC of their existence, C0O43-29 See the response to comments CO5-10 and CO43-23.
and then on December 5, 2013, provided a map (see below) depicting the preliminary
boundaries of these wetlands, subject to further investigation in the Spring. Further,
Constitution's own wetland delineations on the pipeline properties depicts the wetland
boundaries on neighboring properties extending to the Kernan property line. [t would have
been clear to any observer that the same wetland boundary continues into the Kernan property.

Comment E-5: (Page 4-59, 4.4.1.1 Pipeline Facilities)

Per my previous comments, these projected wetlands impacts are underestimated. For one,
this estimate fails to include a significant amount of wetlands impact on the Kernan Land Trust
property.

Comment E-6: (Page 4-61, 4.4.1.9 State Wetland Classifications — New York)
“The proposed pipefine would cross 4.4 acres of NYSDEC-regulated wetlands, all of which are C043-30
Class Il wetlands, as defined in 6§ NYCRR Part 664 (appendix L)"

CO43-30
If the project is certificated, then Constitution must survey all

Some of the newly delineated wetlands are part of larger wetlands that are regulated by the previously un-surveyed parcels where access had been denied,
NYSDEC. As such, even though these areas do not appear on current NYSDEC wetland and this new field data would be used during permitting to

maps, they will nonetheless come under all the same regulations as NYSDEC wetlands, .. .

including having a regulated 100-foot adjacent area, commonly known as a buffer. Appendix L- Supplant and refine the data Orlglnally obtained from dCSktOP

2 fails to note that many of these areas fall under NYSDEC jurisdiction, such as the series of sources. Wetland impacts would be verified by the COE and the

wetland areas with the designation "DE-1P-W128" that are all connected to NYSDEC wetland . H H H :
D-8, otherwise known as Mud Pond. The same is true of the additional wetlands that were NY_SDEC’ these agencies would identify any appropriate
located, but not acknowledged in the DEIS, on the Kernan Land Trust property. mitigation.

Comment E-7: (Page 4-61, 4.4.1.9 State Wetland Classifications — New York)

Adding just the additional acreage listed in Appendix L-2 for the entirety of Wetland DE-1P-
W128 increases the impact on NYSDEC regulated wetlands by 2.79 acres from 4.4 acres to a
new calculated total of 7.19 acres. As noted, the impact on other parts of this same wetland
within the Kernan Land Trust property will increase this total even more. There may also be
additional impacts along the pipeline route on other NYSDEC regulated wetlands that have not
been identified as such.

Comment E-8; (Page 4-61, 4.4.1.9 State Wetland Classifications — New York)

While the DEIS acknowledges that NYSDEC regulated wetlands are surrounded by a protective
100-foot regulated adjacent area, there is no assessment of the impact of the pipeline on the
adjacent area of any of the NYSDEC regulated wetlands. This assessment should at a
minimum provide a calculation of the amount of area impacted, but in addition, there should be
an assessment of the impact of the loss of the function that the adjacent area provides.

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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Comment E-9: (Page 4-61, 4.4.2 Wetland Construction Procedures)

“Because surveys could not be obtained for all parcels crossed by the pipeline, the acreages
were determined through a combination of field survey data and a review of the NWI maps.”

As noted above, many wetlands, such as those known to exist on the Kernan Land Trust
property, were missed by the NWI maps, which are not reliable. A preliminary survey of
unmapped wetlands (see page 16) on the Kernan property was provided in an upload to the
FERC docket, and available to Constitution and FERC months before the release of the DEIS.
Yet, this information was ignored, as neither these wetlands, nor the impact to them, have been
acknowledged anywhere in the DEIS.

Comment E-10: (Page 4-63, 4.4.3 General Impacts and Mitigation)

“Herbaceous wetland vegetation would regenerate quickly, typically within 1 to 3 years, and
emergent wetlands would not be subject to vegetation maintenance. Temporary impacts on
forested and shrub-scrub wetfands would be long-term, because woody vegetation would take
several years fo regenerate.”

The DEIS notes that Constitution would restore the wetland contours and hydrology, but the
quoted sentences indicate they would then step back and allow the vegetation to regenerate on
its own. This could be disastrous,

No matter how careful and diligent the work crew may be, it will be impossible to completely
restore the original structure of the wetlands once they are disturbed. The soil horizon that
developed over the course of thousands of years will suffer some degree of mixing and
compaction. The intricate layering of the topsoil, including its organic components, as well as
the microstructure which is the result of root action and the action of micreorganisms, insects,
insect larvae, and other macroinvertebrates, simply can not be replicated.

Wetland areas that are disturbed like this are vulnerable to being revegetated by more tolerant,
aggressive, non-native species such as Phragmites and purple loosestrife, among others. This
is especially true in a linear construction zone within which these species can be easily
transported from one area to another by equipment, workers, or even wind. Without having a
well-crafted mitigation plan that includes careful species selection, planting, and monitoring,
there is a very high probability that these disturbed areas will become infested with non-native
invasive species, and that once established, these species will spread to other undisturbed
parts of the wetlands as well. This is not acceptable mitigation, and within the Kernan Trust's
Charlotte Forest, this would represent a serious threat to the entirety of the forest and wetlands
there, which are remarkably still absent any invasive species

Comment E-11: (Page 4-64, 4.4.3 General Impacts and Mitigation)

In concert with the previous comment, it is troublesome to see “seeding resfored wetlands with
annual ryegrass” among the list of measures to be taken. Annual ryegrass is used to
temporarily stabilize exposed soils following construction activities, and, if meant to again
support vegetation, is typically replaced with lawn or landscape material at a later date. A
“restored wetland" is one in which all three criteria that define a wetland have been re-
established; hydric soils, wetland hydrology, and hydrophytic vegetation. If an area has been
left bare to the point that annual ryegrass may be used to stabilize it, it can hardly be
characterized as “restored.” Neither would seeding it with annual ryegrass possibly make it a
restored wetland, as annual ryegrass is not considered to be hydrophytic vegetation.

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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C0O43-31

C0O43-32

See the response to comments CO5-10 and CO43-23.

As stated in section 4.4.3 of the EIS, Constitution would
segregate topsoil, restore contours, and use low ground weight
equipment or timber mats. Section 4.4.3 of the EIS has been
revised to state that wetlands would be temporarily seeded with
annual ryegrass during spring, summer, or early fall while
Aroostook (if available) winter rye would be used in winter.
Permanent seed mixes can be found in Constitution’s ECPs.
Wetland restoration would not be considered successful until:
the affected wetland satisfies the current federal definition for a
wetland; vegetation is at least 80 percent of either the cover
documented for the wetland prior to construction or in adjacent
wetland areas that were not disturbed by construction; if natural
revegetation is used, the plant species composition is consistent
with early successional wetland plant communities in the affected
ecoregion; and invasive species an noxious weeds are absent,
unless they are abundant in adjacent areas undisturbed by
construction. Within 3 years after construction, Constitution
would file a report identifying the status of each wetland. For
any wetlands where revegetation is not successful at the end of 3
years, it would develop and implement (in consultation with a
professional wetland ecologist) a remedial revegetation plan to
actively revegetate the wetlands and continue these efforts until
revegetation is successful. In our experience wetlands can be
restored using methods outlined in our Procedures.
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Comment E-12: (Page 4-64, 4.4.3 General Impacts and Mitigation)

The 3-year monitoring program mentioned a few sentences down in the DEIS would essentially
be useless if no wetland vegetation is installed. Given the intention to maintain the cleared
easements, the 3-year time period for monitoring would also be inadequate, even if wetland
plants did take hold. As long as what had been wetland forest is artificially maintained as an
open, wide, access easement, the threat of invasive species becoming established is very real,
especially considering that maintenance equipment will not get the same scrutiny as
construction equipment and will be more likely to import the seedstock, etc., of invasive species
into previously uninfected areas. To have a chance of being truly effective, the period of
meonitoring would have to at least be equivalent to the period of maintenance.

Comment E-13: (Page 4-65, 4.4.4 Alternative Measures)

“Finally, Constitution's ECPs state that Constitution would consult with appropriate federal or
state agencies fo develop a project-specific wetland restoration plan. Revegetation and noxious
weed control plans are included in Constitution's state-specific ECPs.”

This wording seems to indicate that there are measures other than those described in the body
of the DEIS that may be employed, but are found in another document. | tried to locate a
document that dealt with "Revegetation” in the docket, but failed. | did, however locate the
measures that deal with invasive species.

Reading through these measures, and seeing liberal usage of such words as “restore”, might
make it seem that simple adherence to a “plan” like these will take care of everything. It's like
the television commercials for companies that promise that they can restore things following a
flood or fire “like it never really happened.” The truth is they can't. The same is true with the
impacts that will occur as a result of the pipeline construction. The disturbance of a pristine
wetland can not be mitigated so that it will be a pristine wetland again. The scars of
disturbance in wetlands from a century ago are still evident today, and with the type of massive
construction project being proposed here, the disturbance will remain even more evident. The
same is true for any measures designed to control invasive species. Having a monitoring
program that only lasts a few years, and then trying to respond to the detection of an unwanted
species by trying to kill it with herbicides or mechanical removal is doomed to failure. The only
successful method of controlling invasive species is to prevent them from becoming established

in the first place.

Comment E-14: (Page 4-65, 4.4.4 Alternative Measures)

The ECP for Invasive Species was reviewed by Dr. Bernd Blossey, Associate Professor and
Director, Ecology and Management of Invasive Plants Program at Cornell University. Dr.
Blossey is the top expert on invasive species in New York State. He has prepared a comment
letter on the DEIS regarding this issue, but I'd like to include an excerpt from his letter here to
support my point:

“Your proposed mitigation measures, while laudable and extensive, ignore the fact that, once
established, no physical or chemical methods exist to eradicate or contain some of the problematic
imvasive species that were identified in the vicinity of the pipeline. I am particularly concerned with
Japanese knotweeds (Fallopia spp.) and common reed (Phragmites), both species widely distributed in
the region, and along highway ROW s that your vehicles will use. Both species respond to disturbances
and have shown the ability to disperse aggressively. Even containing these species (no early detection
will allow you 1o discover the first colonizing individuais) will require near anmual and repeated use of
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C043-33

CO43-34

CO43-35

See the response to comment FA6-10. Invasive species are
discussed in section 4.5.4 of the EIS and we have updated this
section with new information and recommendations regarding
monitoring and preventing the spread of invasive species.

See the response to comment CO43-36. As stated in section 2.3
of the EIS, the Pennsylvania ECP (Volume II Appendix I) and
the New York ECP (Volume II Appendix J) can also be found at
http://elibrary.ferc.gov/idmws/file_list.asp?document id=141609
0l1.

See the responses to Dr. Blossey’s letter in comments CO24-1
through CO24-4. The commentor’s statement regarding
Roundup Rodeo is noted. As stated Constitution’s ECPs,
herbicide use would be conducted in accordance with agency
regulations and manufacturer’s recommendations.
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herbicides m areas currently considered pristine environments. The frequent use of herbicides to combat
plant invaders will further degrade and have unintended consequences for native biola in the affected
wetlands. In fact, herbicide use or other treatments designed to negatively affect plant invaders often
fuurther stress native species and further their declines.

In particular, | note that the recommended measures include the use of Roundup Redeo, one of
the most notorious herbicides that has been cited as causing significant damage to native
plants and ecological systems. Its use in the vicinity of the Clapper Lake and Mud Pond
wetlands could very much do far more harm than goed, especially given that the pipeline would
disturb drainageways that feed into these wetlands, and could carry destructive herbicides into
undisturbed areas that currently support some remarkable ecological associations.

Comment E-15: (Page 4-67, 4.4.5 Compensatory Mitigation)

“In watersheds where an in-lieu fee program is not available, Constitution would conduct
permiftee responsible mitigation.”

If it is possible for the permittee to conduct mitigation within any watershed, it should be done
the same way in all watersheds. As it is proposed, the crux of the wetland mitigation program is
simply to write a check. It's a painless, easy way for the applicant to satisfy their obligation.
However, the impact that will be wrought upon individual property owners and the environment
as a whole will not be as painless and easy. The proposed method of mitigatien is, in fact, too
easy. It provides no incentive for the applicant to attempt to minimize the extent of impact, and
to employ other methodologies that may be more expensive, but less destructive, For instance,
trenchless technologies are being utilized in only certain select instances. Impacts from
installation of the pipeline could likely be reduced in still more areas if this technology were used
elsewhere as well. But if the cost of employing such technologies is weighed against the cost
that may be contained in an easily written check, it is likely that the check will win out to the
detriment of landowners and the environment.

Requiring in-watershed wetland mitigation by the applicant in all cases could result in less
wetland disturbance. It may prove difficult to locate sufficient areas for mitigation, or to produce
mitigation designs that would be to the public benefit. By necessity, the applicant may be
forced to look at ways to reduce, not just mitigate, the actual amount of wetland impact. That
incentive is eliminated when it becomes far too easy to just write a check.

Comment E-16: (Page 4-67, 4.4.5 Compensatory Mitigation)

“Constitution Identified a ratio of mitigation acres fo impact acres for each type of impact and
mitigation. Constitution assumed degraded wetlands (such as those impacted by agriculture)
required less mitigation and therefore had lower mitigation ratios.”

This statement suggests that Constitution has indeed made some level of qualitative
assessments in regard to the health of individual wetlands that would be impacted, but it
doesn't appear to have disclosed this information for public review. This is information that
would be extremely helpful to me, and others, in conducting this review. Is it available
anywhere? This chapter of the DEIS should also fully disclose what ratios are being used in
determining the proper level of mitigation.

Comment E-17: (Page 4-67, 4.4 6 Conclusion)

‘With adherence to the ECPs, Procedures, the NYSDEC and the COE permit requirements,
and our recommendations, impacts on wetlands would be minor. While adverse and long-ferm
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C0O43-37

C0O43-38

The commentor’s statements regarding wetland mitigation are
noted. As stated in section 4.4.5 of the EIS, appropriate wetland
mitigation for the pipeline would be determined by the COE, the
NYSDEC, and the PADEP.

Section 4.4.5 of the EIS contains the most recent information
available regarding wetland mitigation.

As stated in section 4.4.6 of the EIS, Constitution would adhere
to its ECPs and Procedures. As stated in section 2.3 of the EIS,
Constitution’s Pennsylvania ECP (Volume II Appendix I) and the
New York ECP (Volume II Appendix J) can be found at
http://elibrary.ferc.gov/idmws/file list.asp?document id=141609
01. A copy of our Procedures containing Constitution’s proposed
modifications can be found in Appendix K at
http://elibrary.ferc.gov/idmws/file list.asp?document id=141609
01. If the project is certificated, then Constitution would be
required to survey all previously un-surveyed parcels (access
might have to be obtained in some cases), and these new field
data would be used during permitting to supplant and refine the
data originally obtained from desktop sources. Wetland impacts
would be verified by the COE, the PADEP, and the NYSDEC,
and these agencies would identify any appropriate mitigation.
The level of mitigation required by the COE, the NYSDEC, and
the PADEP for unavoidable impacts would be based on actual
wetland delineations including field assessment for any parcels
not currently surveyed. Our Procedures require that wetlands be
demonstrated to be functional and re-vegetated in order for
restoration to be considered complete.
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. impacts on wetlands would oceur, with Constitution's implementation of its mifigation we

CO43-38 | conelude the impacts would be reduced to less than significant levels.”

cont'd
This is a huge project, extending over 124 miles. With 76% of the project area surveyed, it has
been calculated that 81.8 acres of wetlands will be impacted. This number will rise once the C043-39 The commentor’s statement regarding forest interior is noted
entire project area is surveyed. This is a very large and significant number. While a large ... . ’
amount of the wetlands can be restored, | personally and professionally find it doubtful that the We agree that the reduction in right-of-way width would not
measures described are sufficient to achieve the desired goal. The impact on acres of eliminate the fact that the pipeline would still fragment the
wetlands in other areas will be permanent. In the case of the Charlotte Forest, the pipeline wil
irreversibly fragment a managed interior forest, unavoidably introduce invasive species (despite forested segments. See the response to comment CO9-1.
claims in the DEIS to the otherwise) into an area currently and remarkably absent of them,
permanently destroy forested wetlands, and threaten the health of other nearby portions of the . . .
wetlands that support multiple species of native orchids and camivorous plants. There is no CO43-40 Crews would utilize different construction methods to cross a
way that this impact can be characterized as “minor” or “reduced to less than significant levels.” wetland than in upland forests. Reductions in right-of-way

widths are generally only feasible for short distances, and nearly
As with the previous conclusion regarding surface water resources (Comment E-1), this always require extra workspace to store the SpOilS excavated from
conclusion lacks a foundation. As the DEIS states, the conclusion of no impact is based on the trench. Most unland forest crossings are considerably longer
adherence to permit requirements that have not even been drafted, and mitigation measures : p A & y g
that have yet to be designed — on wetlands that in part have yet to be located, surveyed and than wetland crossings, requiring an even larger number of extra
evaluated. Again, as before, this conclusion is without any merit whatsoever, which further workspaces, which still may have to be sited in upland forest,
contributes to the entire DEIS being invalid, as would be any decision that would be based on it. . . 1 .
negating any perceived benefit. Within wetland areas the width
of the right-of-way can be reduced by the use of the push-pull
codzz0 | Somment E-18: (Page 4-70, 4.5.3 Interior Forest Habitat) ' method to float the pipeline into place. This method cannot be
MR “In order fo reduce impacts on sensitive habitat, Constitution reduced its proposed construction . L. .
right-of-way width from 110 feet, as originally proposed, to 100 feet within interior forested used in upland areas. Specialized crews are often used in
areas where practicable.” wetland areas to minimize the amount of time needed to
While reducing the number of trees that would be removed is certainly a desirable goal, the . F : .
idea that reducing the width of the cut by 10 feet would result in any meaningful effect of construct. While s.lmlla.r rf{ductlons coulq be done in foresteq
reducing forest fragmentation is, to put it simply, absurd. It is comparable to thinking that tracts, these reductions in right-of-way width are often very time
stabbing someone with a 10-inch blade rather than an 11-inch blade might mitigate the impact c()nsuming and increase the likelihood of erosional impa_cts. Side
of the wound. . .- .
and vertical slopes can also create the need for additional right-
Cutting a swath through an interior forest is what is going to fragment it. Reducing the width of of-way width to safely construct the pipeline. The reduction in
that swath by 10 feet will have a de minimis effect on reducing the adverse impacts of the cut. width would be in the temporary right-of-way‘ thereby reducing
>

O340 | Comment E-19: (Page 4-70, 4.5.3 Interior Forest Habitat) long-term impacts on trees, but the forest would still be
Constitution has shown that it is possible to work within a 75-foot right-of-way where it crosses fragmented by the permanent right-of-way.
wetlands. Why could this same width or even less not be applied to interior forests as well?

Cogq) | Comment E-20: (Page 471, 4.5.3 Interior Forest Habitat) CO43-41 The commentor’s st‘atement' regarding collo'ca.tion is. p9ted. We
“Although Constitution has attempted fo route its project adjacent to existing disturbance and support the collocation of pipelines with existing utilities where
outside of forested areas...” : : ion
The Kernan Land Trust has not witnessed any such attempts. The Trust has made many pl‘ac.tlcal and recognize the value of (:,Ol,locatlon m regard Fo
attempts to try to negotiate a route that would circumvent the Charlotte Forest, which is an environmental resources. However, it is not always practical or
interior forest. This has included providing Constitution with no less than eight potential route feasible to collocate with an existing utility. See the response to
deviations. All have been rejected without suitable explanation. Owerall, the proposed route t CO43-8
shows no evidence of a commitment to route the project adjacent to existing disturbances. commen .
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Only 9% has been routed adjacent to existing easements, and only 0.4% will have any part of
the operational portion of the route coincide with existing easements. The assumption
expressed here does not appear to be supported by evidence

Comment E-21: (Page 4-72, 4.5.4 Noxious Weeds and Other Invasive Plant Species)

“Based on Constitution's implementation of its Invasive Species Management Plans and our
recommendation to finalize surveys and the focations of weed wash stations before
construction, we conclude that the potential spread of noxious or invasive weeds would be
effectively minimized or mitigated.”

As noted earlier, these measures were reviewed by Dr. Bernd Blossey, Associate Professor
and Director, Ecology and Management of Invasive Plants Program at Cornell University, and
found to be insufficient to achieve the stated goals. The introduction of invasive species into
areas where none currently exist will be an unavoidable impact of the proposed action.

Comment E-22: (Page 4-72, 4.5.6 Conclusion -- Vegetation)

Once again, the DEIS concludes that an impact will not be significant based on incomplete or
faulty information. In this case, the conclusion is based on a right-of-way reduction of width
from 110 feet to 100 feet, and on “implementation of our recommendation to develop mitigation
for upland forest impacts.” With the former, the assumption that reducing the cut from 110 feet
to 100 feet will in any way whatsoever mitigate the impact of fragmenting an interior forest is
clearly faulty. With the latter, the DEIS bases its conclusion not on a thoughtful review of a
mitigation plan, but rather on the anticipated implementation of plans simply fo develop a
mitigation plan! Obviously, a plan that has yet to exist can not be reviewed, and any conclusion
herein reached is completely absent any foundation or basis.

Comment E-23: (Page 4-87, 4.6.1.5 Conclusion -- Wildlife)

As with the previous comment, the DEIS bases a conclusion of insignificant impact on wildlife
resources upon the insignificant reduction of the right-of-way width from 110 feet to 100 feet,
and on the anticipation of a mitigation plan that doesn't yet exist. This is completely contrary to
the intent of NEPA and all accepted NEPA practices.

Comment E-24. (Page 4-109, 4.8.1.1 Environmental Setting)

The last paragraph in this section identifies still further information that is missing from the
DEIS, citing “undetermined impacts” relative to the installation of access roads for meter
stations and the installation of cathodic protection. While not identifying what cathodic
protection entails, it notes it will encompass another “only” one to two acres at undisclosed
locations at the ends of the pipeline, and smaller amounts at undisclosed locations along the
length of the pipeline. While the DEIS “recommends” that Constitution provide information
regarding these impacts, it seems to accept that for at least the cathodic beds that this may not
happen until after the pipeline project is completely approved, noting that it can be handled via
a post-approval variance process.

This makes no sense. As this seems to be a necessary component of the pipeline operation, it
must necessarily be included in this NEPA review, especially if it involves multiple acres and

locations. To do otherwise would constitute an illegal segmentation of components of the same
project.
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CO43-42

C0O43-43

CO43-44

See the responses to Dr. Blossey’s letter in comments CO24-1
through CO24-4.

See the response to comment FA4-29.

See the response to FA6-11 regarding access roads for the
proposed meter stations. See section 2.1 of the EIS for updated
information on the cathodic protection beds.
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Cosgs | Comment E-25: (Page 4-111, 4.6.1.2 Pipeline Facilties/Appendix D) _ C043-45 As stated in appendix D of the EIS, the proposed extra .
In this section, the DEIS describes the width of the easement to be used, noting a standard of WorkSpaceS would account for 107.4 acres rather than miles as
110 feet wide, reduced to 100 feet in interior forest and to 75 feet within wetland areas. stated by the commentor. As stated in appendix D, many of these
However, the DEIS also notes what it describes as “various extra workspaces" that will require X .
disturbances beyond the widths described. It further notes that Constitution has identified areas would be needed due to road Crossings, side slopes, steep
“several” areas where site-specific conditions require these modifications, which are listed in slopes, utility crossings, waterbody crossings, and wetland
Appendix D. The choice of wording certainly would lead the reader to believe that these crossings. As stated in the Executive Summary of the EIS, extra
locations are few in number, and scattered in different locations spread out along the length of ’
the pipeline. However, an inspection of Appendix D finds that the number of these extra workspaces would account for 5.8 percent of the total acreage of
workspaces totals 575, scarcely a number that is typically described as “several’. Over the the pipeline’s impacts,
entirety of the 124.4 mile length of the project, this number averages out to more than 4.6
workspaces per mile, encompassing an additional area of disturbance that adds up to 107.4
miles. The language in the DEIS is misleading, and even gives the appearance of minimizing
the importance of this additional impact. The language of the DEIS needs to be
understandable and precise, neither minimizing nor exaggerating the relative information being
analyzed and disclosed. CO43-46 The workspace at MP 90.8 is labeled “wetland crossing” due to

CO43.46 | Comment E-26: (Page 4-111, 4.8.1.2 Pipeline Facilties/Appendix D) the crossing of wetland DE-1P-W128 as delineated just outside
_?f thtesi\ addltll(onal WOFkSPaW;. Tol\rP ﬂ;%naong is proposed OffT land O\TE? by “:9 fKﬁ_:naQ Land of the Kernan property boundary. Any wetlands within the

rust. A workspace proposed a 8 raises some confusion. Just west of the Kernan . P

property line, Cponstitﬁlioﬁohad delineated the boundary of federal and NYSDEC regulated Kernan property have not been delineated by Constitution due to
wetlands. The alignment sheets for the project indicate that the pipeline through that area is lack of survey permission. If the project is certificated, then
limited to an easement width of 75 feet, which is consistent with the wetland on the adjacent Constitution must survey all previously un-surveyed parcels,
property. Then after remaining at that width for a shert distance within the Kernan property, it . . . . .
widens to the standard 110 feet, narrowing a short distance later to 100 feet, which is including the Kernan parcel, (access might have to be obtained in
consistent with the interior forest. So far, even though Constitution did not do a site survey or some cases), and these new field data would be used during

accepted the information provided by the Kerman Land Trust, it's not difficult to discern why

it permitting to supplant and refine the data originally obtained

from desktop sources. This process may result in adjustments to
As indicated in Appendix D, a 50' x 100’ work area is shown outside the southern edge of the the size, location, or shape of proposed workspaces. Therefore, if

110-foot proposed easement in an area indicated in Appendix D as "UF", or upland forest. This s . . s . .
area, however, is known to be occupied by wetlands that, once formally delineated, will be the construction rlght-of-way 18 currently identified as either 100

regulated by both the Army Corps of Engineers and the NYSDEC. The width of the easement or 110 feet wide indicating its presence within uplands (as
in this immediate area does not reflect this fact because, presumably, Constitution has not determined by desktop data due to lack of survey access), this

ized th f wetlands in this i diat: i . . .
ISEgmaRC e prerenta thEanEsin Dl ale width may later be adjusted based on field data to be consistent
The confusion lies in the fact that in this area that Appendix D labels as upland forest, the with wetland requirements (i.e., 75 feet wide).

justification for the workspace given by Constitution, and accepted by FERC without question, is
labeled “i", which indicates a wetland crossing. The alignment sheets concur, with the
workspace area identified as "ATWS Wetland Crossing”. Indeed, the area chosen, which is
entirely within the Kernan property, happens to be precisely at the location of a watercourse
central to the wetland. This raises several questions. If Constitution does recognize the
presence of wetlands on the Kernan property in an area that is otherwise unmapped, then why
haven't they indicated so anywhere else in the DEIS? Why do they continue to indicate this
area as upland forest? Why wasn't the preliminary delineation provided by the Kernan Land
Trust accepted for purposes of their analysis? Why show that the pipeline is passing through
wetland at this point, but not include the impact of crossing it in the calculated amount of
impact? Why hasn't the easement width been reduced to 75 to reflect the presence of
wetlands?

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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CO043 - Hudson Highlands Environmental Consulting (cont’d)

CO43-47

CO43-48

CO43-49

20140408-5025 FERC PDF {Unofficial) 4/7/2014 5:32:09 PM

Ms. Kimberly D. Bose
April 7, 2014

Comment E-27: (Page 4-202, 4.13 CUMULATIVE IMPACTS)

“Constitution has proposed to place its project into service in March 2015, and would seek
approval to begin construction as soon as all necessary federal approvals can be obtained.”
This statement ignores the need for the project sponsor to also obtain a series of permits from
New York and Pennsylvania.

Comment E-28: (Page 4-214, 4.13.1.1 Marcellus Shale Development - Background)
“Development of the Marcellus Shale natural gas resource is not the subject of the EIS nor is
the issue directly related to the proposed projects. Production and gathering activities, and the
pipelines and faciliies used for these activities, are not regulated by the FERC but are overseen
by the affected region’s state and local agencies with jurisdiction over the management and
extraction of the Marcellus Shale gas resource.”

With this statement, the DEIS does not consider the growth-inducing aspect of the proposed
pipeline. The presence of the pipeline would likely represent a more effective, efficient, and
economical way for natural gas produced in that region of Pennsylvania to be transported to
market. Some land available for fracking may not have been viewed previously as potentially
profitable, but that circumstance could change dramatically with the new pipeline. The pipeline
could very likely spur more development of natural gas fracking activities in northern
Pennsylvania.

In somewhat similar fashion, the pipeline will cause other parties to want to build gathering and
distribution lines to the new pipeline, especially in New York. This could potentially spur growth
at key junctures, and may even inspire new residential and/or commercial construction

The consideration of a project's impact on inducing growth, which may be positive or negative,
is a fundamental component of a SEQRA analysis.

F. CONCLUSIONS

Comment F-1: (Page 4-214, 4.13.1.1 Marcellus Shale Development - Background)

“We determined that construction and operation of Constitution's and froquois’ projects would
result in adverse environmental impacts. These impacts would occur during both construction
and operation of the projects and occur on vegetation and individual wildlife species. However,
if the proposed projects are consfructed and operated in accordance with applicable laws and
regulations, the mitigating measures discussed in this EIS, and our recommendations, these
impacts would be reduced to less than significant levels.”

Throughout the DEIS, the authors repeatedly make the same generalized statement; there will
be adverse impacts, but they will be mitigated to less than significant levels. This same
sentiment is expressed in such a way, lacking completed data, lacking the development of
mitigation plans, even lacking the full extent of development plans, that the only basis
whatsoever for this conclusion appears to be a faith in the concept that given enough time and
“employment of proper measures”, any impact can be mitigated to a less than significant level.
It is a false belief. If it were true, there would be no need for a NEPA process, no need for
decision making. Every project ever proposed would be approved. It would simply have to
adhere to best management practices and follow proper guidelines. Unfortunately, that is not
the case, and there are times that projects should be denied, or cut back, or rerouted to avoid
resources where the impact just can not be mitigated.

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 109%) (845) 986-5350
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C0O43-48

CO43-49

Section 2.3.2.6 of the EIS has been revised.

See the response to comments FA4-45 and CO26-11 regarding
induced development.

As stated in section 1.3 of the EIS, the FERC granted
Constitution’s request to enter pre-filing on April 16,2012. The
purpose of the pre-filing process is to encourage the early
involvement of interested stakeholders, facilitate interagency
cooperation, and identify and resolve issues if possible before an
application is filed. Constitution filed its application on June 13,
2013. During this almost 14-month-long period, the FERC staff
reviewed and evaluated Constitution’s planned project prior to
the formal application being filed. Our continuing review as part
of the NEPA process resulted in or facilitated further alignment
changes, modification of aboveground facilities, additional
mitigation, and avoidance of certain resources.

Companies and Organizations Comments



CL-S

COMPANIES AND ORGANIZATIONS

CO043 - Hudson Highlands Environmental Consulting (cont’d)

C043-49
(cont'd)
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Ms. Kimberly D. Bose
April 7, 2014

Such is true of the Charlotte Forest and its three NYSDEC regulated wetlands, two of which are
so notable in their characteristics that they have caught the attention of the highest New York
State environmental officials and experts, as well as the State University of New York, who is
seeking to use this land for an outdoor classroom. The fragmentation of this interior forest can
not be mitigated. Once the damage is done, it is imeversible. The thought that it could be
mitigated in any way by a slight 9% reduction in the width of the easement is ludicrous,
Likewise, trees that have taken generations to grow, and will be cut down within the non-
operational part of the easement will not simply regenerate themselves within anyone’s lifetime.
Yet, the DEIS considers this impact to be temporary, and subtracts it from the calculations of
long term impacts. Similarly, experts have refuted the assertion that invasive species can be
controlled or eliminated once they become introeduced. That alone could permanently destroy
what is so remarkable about the Charlotte Forest, Mud Pond, and Clapper Lake, With
generations of careful management, they all have withstood being infected by these foreign
invaders. These potential impacts would be permanent, are very significant, and no mitigation
could possibly reduce them to less than significant levels.

Thank you for your attention to my comments. | am available to the Commission should you
wish to discuss any of the abaove.
Sincerely yours,

St B fow

Stephen M. Gross

Principal

cc: Army Corps of Engineers
Henry S. Kernan Land Trust

Carolyn Elefant, Esq.
Patricia Desnoyers, NYSDEC

Hudson Highlands Environmental Consulting 71 Colonial Avenue, Warwick, NY 10996 (845) 986-5350
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) NEW YORK STATE COUNCIL OF TROUT UNLIMITED _ _ \ A yay o
1% i AL
M oot
b Plattsburgh NY 12901
4 April 2014
Wellman1985@charter.net

Subject: Resubmission of Petition to Intervene, Constitution Pipeline CP13-499 (PF 12-9)

Ms. Kimberly Bose, Secretary

Federal Energy Regulatory Commission
888 First Street NE

Washington DC 20426

Dear Secretary Bose: > o
CO44-1 CO44-1 The commentor’s statements requesting intervenor status are

On 8 July 2013, the New York State Council of Trout Unlimited (NYSCTU) submitted to noted. The Commission will make a determination on whether to

your office a Petition to Intervene in the matter of Constitution Pipeline Company, LLC, grant a party’s intervention status. The commentor has been
CP13-499 (PF 12-9). Apparently your office misfiled that Petition, as we are not carried added to the distribution list as an intervenor.
on the Service List for this matter.

Therefore, to correct the record and obtain party status, I am herewith submitting a new
Petition to Intervene (enclosed) as well as a copy of the original Petition to Intervene. The
reasons for intervention are set forth therein.

Please contact me immediately at the email address above if for any reason your office
does not accept the new Petition to Intervene.

Sincerely,

il 1l

:FI_"
g€ 8 2
William H. Wellman, Hydro Committee Chair, NYSCTU s B S8R
=3 ==
= ==
am — 23m
CC: Service List S5 TV 5]°
TU: NYSCTU: Urban, Dunlap, TU Nat: Moare =23 - Tz
DEC: Little, Hulbert o5 A
FWS: Patch 2 W

America’s Leading Coldwater Fisheries Conservation Organization
Washington, D.C. Headquarters: 501 Church Street, Northeast ® Vienna, Virginia 22180  703-281-1100
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cont'd
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NEW YORK STATE COUNCIL OF TROUT UNLIMITED

|

7 Helen Street

Plattsburgh NY 12901

4 April 2014
<wellman1985@charter.net

PETITION TO INTERVENE: PROJECT CP13-499 (PF 12-9)
CONSTITUTION PIPELINE COMPANY, LLC

Ms. Kimberly Bose, Secretary

Federal Energy Regulatory Commission
888 First Street NE

Washington DC 20426

Pursuant to Rule 214 of the Rules, Practices and Procedures (18 CFR Section
385.314) and in accordance with the Regulations set forth in the Natural Gas Act 18
CFR 157.10, the New York State Council of Trout Unlimited hereby petitions the
Federal Energy Regulatory Commission to grant it full party status in the above-
captioned proceeding. The persons to whom communications should be addressed
and to whom service should be made are as follows:

William H. Wellman Katy Dunlap

7 Helen Street 6281 Cayutaville Road
Plattsburgh NY 12901 Alpine NY 14805
wellman1985@charter.net kdunlap@tu.org
Roger Olson

370 Lexington Ave

New York, NY

RDO@RogerQlsonl.aw.com

As grounds for this Petition, the New York State Council of Trout Unlimited
[NYSCTU) states as follows:

The New York State Council of Trout Unlimited consists of 36 Chapters and over
7,600 members across New York State. As America’s foremost cold-water

America’s Leading Coldwater Fisheries Conservation ization.

1

Organization
‘Wask D.C. Head 501 Church Street, Northeast ® Vienna, Virginia 22180 » 703-281-1100

2}
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CO44 — New York State Council of Trout Unlimited (cont’d)

C044-1
cont'd

20140408-0053 FERC PDF (Unofficial) 04/07/2014

conservation organization, Trout Unlimited has a vital interest in the preservation of
America’s and New York's fisheries and habitat. The Council is a frequent intervener
in matters of this nature, and has established a reputation for providing sound
counsel and advice to regulatory agencies and other parties.

Further, the proposed route and construction of the Constitution Pipeline will cross
and impact numerous waterways, creeks and rivers, many of which harbor native
trout and other species of special interest to the Council and to conservationists in
general. Members of Trout Unlimited are residents of and anglers in the waters
impacted by the proposed development, and fish and enjoy the recreational benefits
inherent in the area. Thus, no other party can represent Trout Unlimited’s interests
in this matter.

Neither disruption to the proceedings nor any additional burden to any party will

result from the granting of this Petition. In light of the foregoing, the New York State
Council of Trout Unlimited respectfully petitions for full party status.

Sincerely,

Wil WAl

William H. Wellman, Hydro Committee Chair, New York State Council of Trout
Unlimited

CC: (electronically)

Service List :
TU: TU Nat, NYSCTU, PaCTU
DEC: Little, Hulbert

FWS: Patch
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CO45-1

DTE Energy Compaiy
One Energy Plaza, 685 WCB
Doctroit, M1 48226-127%

DTE Eneravy
— Matthew Misiak
-— —  {313) 235-6030

inisiakmi@ disenergy. com

April 7, 2014

By eFiling

Ms. Kimberly D. Bose, Secretary
Federal Energy Regulatory Commission
888 First Street, N.E.

Washington, DC 20426

Re:  Proposed Constitution Pipeline Project, FERC Docket No. CP 13-499-000
Dear Secretary Bose:

Bluestone Pipeline Company of Pennsylvania, LLC (*Bluestone PA™), Bluestone
Gas Corporation of New York., Inc. (“Bluestone NY™) and Susquehanna Gathering
Company 1, LLC (“SGC”) (collectively, the “Bluestone Companies™) respectfully submit
their comments on the draft Environmental Impact Statement (“DEIS”) that the Federal
Energy Regulatory Commission (“Commission™) Staff issued with respect to
Constitution Pipeline Company, LLC’s (“Constitution™) Application for Certificate of
Public Convenience and Necessity authorizing the construction and operation of the
Constitution Pipeline that was filed on June 13, 2013 (the “Application™).

The Bluestone Companies are intervenors in the above-referenced proceeding and
previously submitted comments on the Application (“Bluestone Comments™).! As stated
in those comments, the Bluestone Companies generally support the Constitution Pipeline,
especially the portion of the Constitution Pipeline that runs from Millennium to Iroquois.
They also support the development of new facilities necessary to connect Pennsylvania
and New York shale gas with downstream markets. However, the Bluestone Companies
submitted comments for the primary purpose of ensuring that they can continue to meet
the needs of their customers at the pace and with the quality and responsiveness of
service that customers expect

! Motion to Tntervene and Comments of Bluestone Pipeline Company of Pennsylvania, LLC, Bluestone
Gas Corporation of New York, Inc. and Susquehanna Gathering Company [, LLC (July 17, 2013,
Accession No. 2013071 7-3303)

CO45-1

The commentor’s general support of the proposed projects is
noted. As stated in section 2.3.1 of the EIS, Constitution’s
project would cross underground utilities in numerous locations.
Prior to construction, Constitution’s contractors would contact
the “Call Before You Dig” or “One Call” system, or state or local
utility operators, to verify and mark all underground utilities
(e.g., cables, conduits, and pipelines) along the pipeline route to
minimize the potential for accidental damage during
construction. As stated in section 4.12.1 of the EIS, Constitution
indicated it would reimburse the landowner for any loss or
damage to their property as a result of an incident with the
operation of the proposed pipeline. According to Constitution,
compensation would include but is not limited to, replacement,
repair, rental, or straight compensation for the damage.

Companies and Organizations Comments
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CO45-1

cont'd

C0O45-2

COM4:

-3

ih

CO45-4

CO45-5

To the extent that the Bluestone Comments are not addressed in the DEIS. the
Bluestone Companies reiterate those comments here by reference. In particular, and
without limiting the foregoing, the Bluestone Companies request that the following
conditions be included in any Certificate of Public Convenience and Necessity
(“Certificate™) that the Commission issues to Constitution for the Constitution Pipeline:

+ Constitution shall consult and coordinate with Bluestone Pipeline Company of
Pennsvlvania, LLC. Bluestone Gas Corporation of New York, Inc. and
Susquehanna Gathering Company L LLC (together. the “Bluestone Companies™)
to minimize damage to, and need for temporary shutdown of, the Bluestone
Companies’ existing pipeline facilities due to Constitution’s pipeline construction
activities. Constitution shall be responsible {either directly or by reimbursement)
for the repair of damaged pipeline facilities owned by the Bluestone Companies
and shall compensate the Bluestone Companies for losses and/or damages they
incur due to any curtailment of service on the Bluestone Companies™ pipeline
facilities caused by Constitution’s pipeline construction activities.

+ Constitution shall revise its blasting plans to (1) provide that it will not engage in
blasting activities within 300 feet of existing pipeline easements held by the
Bluestone Companies without the prior approval of the Bluestone Companies
unless it has entered into a mutually-agreed upon altemnative arrangement with the
Bluestone Companies; and (2) specify how Constitution will meet applicable
safety standards when engaging in blasting activities within 300 feet of existing
high density polyethvlene pipelines.

* Constitution shall cooperate with the Bluestone Companies in areas where both
are constructing pipeline facilities, including, where necessary, granting
Bluestone Companies’ reasonable requests for crossings and/'or co-location of
new gathering facilities with Constitution easements/facilities within two (2)
weeks of receipt of such requests. If Constitution fails to respond to the Bluestone
Companies within two (2) weeks of receipt of a request for crossing or co-
location, then the request will be deemed approved.

+ Constitution shall file updated alignment sheets that clearly indicate whether and
where the Constitution Project will be built within or adjacent to the Bluestone
Companies® existing rights-of-way where applicable. To the extent physically
feasible. Constitution will locate its pipeline facilities such that the outside edge
of Constitution’s easement is at least fifty (50) feet from the center line of the
closest existing Bluestone System facilities or. to the extent Constitution
cooperatively shares its easements with the Bluestone Companies, such that the
center line of the Constitution pipeline facilities is at least fifty (50) feet from the
center line of the closest existing Bluestone Svstem facilities.

« Constitution personnel in the field shall clearly identify themselves as affiliated
with Constitution and/or Williams at all times such that local constituents are

CO45-2

CO45-3

CO45-4

CO45-5

As stated in section 4.1.5 of the EIS, adjacent pipelines would be
manned at valves in case of an emergency during blasting
operations. As stated in Constitution’s Blasting Plan
(Attachment 10 of their New York ECP
http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1416
0901), “All necessary "one calls" will be placed a minimum of 72
hours prior to blasting activities or as required by one-call
system(s). All property owners would be notified of impending
construction before any right-of-way work related to blasting is
performed. Constitution’s contractor would be required to
submit a detailed site-specific Blasting Specification Plan for
each section of the project where blasting operations are
necessary. The site-specific plan must include details regarding
distance and orientation to nearest underground structure,
including pipelines.

The commentor’s request is noted. However, the details
regarding cooperation by Constitution and Bluestone Companies
regarding future collocation or other similar technical matters
would be determined by negotiations between the two firms, not
by the FERC. Bluestone Companies pipelines in the area are not
subject to the jurisdiction of the FERC; therefore, we have no
authority over siting of its pipelines.

As stated in table 2.2.1-1 of the EIS, the proposed pipeline would
be adjacent, but not within Bluestone’s existing 50 foot easement.
Alignment sheets can be found at
http://elibrary.ferc.gov:0/idmws/file_list.asp?document_id=1416
0901. If approved, final alignment sheets will be filed prior to
construction in Constitution’s Implementation Plan.

The commentor’s statement regarding Constitution personnel is
noted. During construction, an interested party may directly
inquire the company affiliation of the crew from construction
personnel. The commentor’s request for its proposed conditions
to be included is noted.

Companies and Organizations Comments
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aware that there are unaffihated pipelines working simultancously in the arca and
CO45-5 know to whom to address questions or issues that may arise from Constitution’s
cont'd activities.

The Bluestone Companies note that none of these proposed conditions are referenced in
the mitigation measures that the Commission Staff recommended in Section 5.2 of the
DEIS. The Bluestone Companies request that, if these proposed conditions are not seen
to be appropriate for listing as one of those mitigation measures, that they be included in
any Certificate issued to Constitution in this proceeding.

Thank wou for vour attention to this matter.

Respectfully submitted,

s/ Matthew P, Misiak
Matthew P. Misiak
Attorney for
The Bluestone Companies

Companies and Organizations Comments
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COde-1
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SCcHENEVUS EENTRAL SCHOOL

ANDREW S. DRAPER C.S.

THOMAS G. JENNINGS 158 MAIN STREET KRISTEN M. SHEARER
SBuperintendant

COLEEN M. LEWIS

Pre-K-12 Principal

Guidance Director

ROSE C. SHULGAY
District Treasurer

Kimberly D. Base, Secretary

SCHENEVUS, NEW YORK 12155 o
The FERC PRINGIPAL: (807) 636-5881 C AR J\lL
88 First Street NE, Room 1A SUPERINTENDENT: (607) 638-5530 Mivisdivask

FAX: (607) 638-5600

Washington, DC 20426
RE: Docket Nos. CP13-499 and CP13-502

Dear Ms. Bose:

Thank you for the opportunity to provide comment on the Constitution Pipeline construction
yard planned for NYS Route 7, Schenevus, NY.

We, the Board of Education of the Schenevus Central School District, have concerns regarding
road safety for our students, whether transported by bus, by personal vehicle or walking to and
from our facilities. The concerns arise from the presence on the communities’ roadways of
multiple large commercial vehicles transporting large commercial items (e.g., pipes of wide
girth and great length). We respectfully request that these concerns be addressed satisfactorily
as a condition of permit issuance.

Al

Thomas Jory, President

Schenevus Central School District Board of Education

%E o
p > )
3 58
=L F
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CO46-1

Impacts on traffic are discussed in section 4.9.4 of the EIS. The
pipeline would be located approximately 5 miles south of the
Schenevus Central School. Interstate 88, which likely will be a
major conduit for construction-related traffic is also south of the
school. Additionally, proposed contractor yards in Oneonta and
Davenport, New York are also well southwest and south of the
school. Given the proximity of the contractor yards, I-88, and the
construction right-of-way to each other, well away from the
school, we conclude that extensive truck traffic would not be
expected near the school.
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COA47 - Concerned Citizens of Trout Creek

CO47-1
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Howard L Hannum, Sidney Center, NY.
Concerned Citizens of Trout Creek
1221 Higley Rd

Sidney Center, NY 13839

Aril 6, 2014

Ms. Kimberly D Bose, Secretary US Army Corp of Engineers

The FERC Hew York District CENAN-OP-R

BE88 First Strret, NE Upstate FRegulatory Field Office

Washingten D.C, 20426 1 puffington Street, Bldg. 10, 3rd Flr
Watervliet, New York 1Z189-4000

RE: Docket Mos. CP13-499 and CP13-502, NAN-2012-00449-UBR

Comment to FERC on the Draft EIS document in regard to the Accident/Safetry
record of Williams Partners, LLC; the company in charge of building this
pipeline.

The Concerned Citizens of Trout Creek is a group of taxpaying landowners that
live along the proposed pipeline route. We call ocurselves a group of adjacent
landowners in that our members reside from 3 to 10 miles away from the proposed
route.

The CCTC feels that Safety iz the number one concern for this project. The
protection of our youth, seniors and animals and any living species that depends
on us for just that, SAFETY and depends on cur protection, should ke the number
one concern with the Draft EIS and the project in general. The Draft EIS fails
to list any accidents of record with the Williams Partners. The Draft EIS fails
to list their vioclations. The Draft EIS fails to inform the public, the very
citizens that live along the propesed route, the very citizens that the FERC is
prepared to let land be TAKEN from by this company; of the Williams Partners A
record.

Here at CCOTC we have done an in=-depth search on the accident record of this
company and we have found more than 35 major accldents, more than 25 explosiens
and more than 125 violations costing countless thousands of dollars. We have
only searched as far back as 1999 and we are sure there are much more and we did
not list them, because we are limited in space and comment characters.

Here at CCOTC we expect the FERC to address the single most important concern of
our group, SAFETY. We expect the FERC to list the accident record of this
conmpany and print the follow-up investigation results. We expect the FERC to
list the wviolations record of this company and print the follow-up investigation
results. We expect to see all Williams and Williams Partners and Williams
affiliates to appear on this record. We would like the FERC to re-do this
decument and supply the informatien in order to inform EMS and prepare for
proper procedures and have proper SOP in place to deal with possible explosieons.
Az I right this comment, I am being teld by a colleague that another Williams
owned pipeline has just exploded in West Virginia.

We demand and expect the Accident/Safety records of all Williams Partners and
thelr affiliates.

Thank you in advance for your expected cooperation

CO47-1

The FERC takes the safety record of any particular pipeline
company very seriously. To minimize the risk that future
incidents may occur, the DOT is responsible for inspecting and
taking enforcement actions on issues found with interstate
pipelines. Since 2008, the DOT has significantly increased its
inspection and enforcement personnel by 30 percent, enhancing
its ability to ensure that operators are held accountable for
complying with pipeline safety laws. The Pipeline Safety,
Regulatory Certainty and Job Creation Act of 2011 (H.R. 2845),
was passed by Congress and signed into law on January 3, 2012
by President Barack Obama. The Act does, among other things,
give authorization for the DOT to hire additional pipeline
inspectors. The agency is also taking other actions within its
authority to improve pipeline safety, including recently
requesting $255.3 million for pipeline safety in the
Administration's 2014 budget proposal to Congress to fund
additional inspectors, increased coordination with state pipeline
safety programs, and increasing pipeline inspections. See section
4.12 of the EIS regarding pipeline safety.

By signed agreement with the Office of Pipeline Safety (within
the USDOT-PHMSA), the state inspects interstate gas and
hazardous liquid pipeline operators in New York. Also, through
certification by the OPS, the state inspects and enforces the
pipeline safety regulations for intrastate gas and hazardous liquid
pipeline operators in New York. This work is performed by the
New York Public Service Commission.
http://primis.phmsa.dot.gov/comm/FactSheets/States/NY _State
PL_Safety Regulatory Fact Sheet.htm.
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C047-1 Howard L Hannum= Co=Founder
cont'd Concerned Citizens of Trout Creek
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C048 - Concerned Citizens of Trout Creek

CO48-1

20140407-5061 FERC PDF (Unoffiecial) 4/6/2014 7:23:48 PM

Howard L Hannum, Sidney Center, NY.
Concerned Citizens of Trout Creek
1221 Higley Rd

Sidney Center, NY 13839

April 6, 2014

Kimberly D Bose, Secretary US Ammy Corp of Engineers

The FERC Hew York District CENAN-OP-R

BE88 First Street, NE Upstate Regulatory Field Cffice
Washington, D.C, 20426 1 Buffington Street, Bldg 10, 3rd flr

Watervliet, MNew York 12189-4000
RE: Docket Nos CP13-499 and CP13-502

Comment to the FERC regarding the Draft EIS document and more specifically;
truck routes through Delaware County, NY

The Concerned Citizens of Trout Creek is a group of adjacent landowners that
live from 3 miles close to up to 10 miles away from the proposed pipeline route.
Qur group consists of seniors, youth, farmers and laborers. Retirees and high
schocl athletes are part of our group as are snow mobile and 4-wheelers,
huntersa, hikers, fishermen and dog walkers. We have star gazers and day dreamers
and we also have members that walk for health reasons.

It has come to the attention of cur group that the Draft EIS deocument fails to
list a truck route for the truck traffic coming into and leaving from Delaware
County. This is a grave concern for our group as truck traffic will change some
of cur members lives forever. We are a group that yells at the scheol bus or the
brown UPS truck if they drive too fast, and a constant variety of 18 wheeler
construction trucks will not only tear up our reads but they will ke making most
of the aforementioned outdoocr activity come to a stand still.

We would like the FERC to do its Job and supply the c¢itizens along the proposed
route with a truck traffic plan. We regquest a Delaware County plan specifically.
What roads will be traveled and for what hours of the day? Is the truck pattern
going inte an area going to be the sams upon exit? How many vehicles can be
expected in one 24 hour period in our county? We would like to reguest the
ground level czone study from these traffic patterns but we will fashion a
separate comment for that.

If it means re-writing the document then so be it. This is a Safety issus and it
must be addressed. And please give the public ample time to study the new
documsnt and then comment.

Thank wou in advance for your expected cooperation

Howard L Hannum- Co-Founder
Concerned Citizens of Trout Creak

CO48-1

Impacts due to truck traffic are discussed in section 4.9.4 of the
EIS. See the response to comment CO16-29.
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CO49 - Unatego Area Landowners Association

4-14-14)

"This comment has been
submitted twice by the same
organization (4-7-14 and

627 Flax Island Rd.

C049-1

Otego, NY 13825
April 5, 2014

Kimberly D. Bose, Secretary

Federal Energy Regulatory Commission
888 First Street NE, Rm. 1A
‘Washington, DC 20426

Dear Ms. Bose:

The Unatego Area Landowners Association (UALA) , a three hundred
family association of landowners in central New York, is in favor of gas
development in New York. We also are in favor of the Constitution
Pipeline that will service New York City and the Northeast.

The UALA is principally situated in Otsego County. Only one of our
members is along the Constitution Pipeline’s’ right-of~way. He has asked us
to present this brief in his behalf.

Anyone who has ever dealt with real estate knows that there is no easy way
to determine the “fair value” of a property. By its nature, “fair “ is
subjective. Usually its parameters are in the minds of the principals
involved in the negotiation. In the end, the “fair price” is the price agreed
upon by the buyer and seller.

To its credit in the DEIS, Cabot Williams strives to arrive at a fair
compensation with landowners along the right-of-way, using criteria
enumerated on page 4.141 of the document. The size of the tract, current
value of the land, utilities and services available and accessible, current land
use, and the values of adjacent properties are factors cited. We understand
from our contacts with landowners affected that, in the main, Cabot
Williams has considered these factors and adjusted some offers accordingly.
However, Cabot Williams enters the negotiating relationship witha
powerful advantage -- the power of eminent domain.

‘We recognize the necessity of the power of eminent domain -- thata

KB CPI13-499-000
CPIR-502-000

CO49-1

The commentor’s statement in support of the proposed projects is
noted. The commentor’s statement regarding a rental agreement
rather than an easement is noted. Compensation for landowners
that would be affected by the proposed pipeline project is
discussed in section 4.8.2 of the EIS.

Companies and Organizations Comments
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CO049 - Unatego Area Landowners Association (cont’d)

CO49-1
cont'd

government can appropriate private property, with just compensation, in
order to achieve a greater common good. We know that Kelso v. New
London extends that right to private entities. However, there is another
principle that should apply -- with great power comes great responsibility.
It is under this principle that we make our argument.

In the DEIS Cabot Williams acknowledges that the presence of a pipeline
can affect value. On pages 4.141 and 4.142 of the document, it states, “This
is not to say that the presence of a pipeline, and the restrictions associated
with a pipeline easement., could not influence a potential buyer’s decision to
purchase property. If a buyer is seeking a property for a specific use which
the presence of a pipeline renders infeasible, then the buyer may decide to
purchase another property more suitable for their objectives.” However,
the document then cites studies that show the effects of pipeline easements
on sales and property values have little, if any impact. The studies cited are
small, as is the entire literature in this area. For the most part. studies in this
area have been sponsored by pipeline companies rather than independent
entities. However, this is not the problem in these citations.

The problem is that research never accounts for the potential buyers who
look at a property with a pipeline easement and just walks away. These
potential buyers don’t mention their motive to the seller. They don’t
mention it to the real estate agent This segment of the population hasn’t
been identified and factored into the studies. Its® disengagement is a market
force affecting the price and duration of sale. Until studies account for this
segment of the buying population (not easy, but it can be done, ) studies
using current methodology contain a basic sample bias error that invalidate
the findings.

Use common sense. Encumbrance. Disamenity. Impediment. All these
terms are used in association with the word “easement.” None of them are
positive.

In summary, we understand that subjectivity is suspect and acknowledge
Cabot Williams’ attempt to use tract-specific variables in arriving at their
version of a fair price. We applaud Cabot Williams” concession that a
pipeline encumbrance could influence a potential buyer’s decision to
purchase a property. We ask the Federal Energy Regulatory Commission to
encourage Cabot Williams to deal with this admission and turn the liability

Companies and Organizations Comments
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CO49 - Unatego Area Landowners Association (cont’d)

C049-1
cont'd

of an easement obtained under the power of law into an asset for the
landowner. This could be done in the form of a rental agreement for the
duration of the pipeline. This rental can then be passed from the current
owner to a future buyer, thus providing the future buyer with an incentive
rather then a disincentive.

It is not the purpose of this comment to speculate on the terms of such an
agreement. My purpose is to advise FERC that landowners should not be
considered an inconsequential means to what appears to be a very profitable
enterprise. Cabot Williams has the responsibility to fully examine the
rental option which mitigates the threat of seizure. They have the actuaries
and the lawyers who can make sure that they are adequately protected both
financially and legally.

Bryant La Tourette presented an outline in this regard at the Afton DEIS
Hearing. Jim Worden, who represents about a hundred landowners along
the right-of-way, including the member of the UALA for whom I am
writing, also spoke at Afton. They have the particulars. Please accord them
the courtesy of your full attention.

Thank you for your consideration of this matter.

Yours truly,
!

Richard Downey J‘K

cc:  Senators Charles Schumer, Kirsten Gillibrand, Congressmen Chris
Gibson, Richard Hanna, NYS Senator James Seward, NYS Assemblymen
Clifford Crouch, Peter Lopez. Pe3nnsylvania legislators to follow.

Companies and Organizations Comments
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COs50-1

The Henry 8. Kernan Land Trust & The Charfolie Foresi PO 317 / County Highway 40 / Worcester NY /12197
Trustees: H. Devereux Kernan / Catherine S, Kemnan / Bruce D S, Keman ¢ Chri stopher N, Kernan / Patricia Mo, Keman

SENT VIA ELECTRONIC FILING
Reference:

OEP/DG2E/Gas 4

Constitution Pipeline Company, LLC
Constitution Pipeline Project

Troquois Gas Transmission System, L.P.
Wright Interconnect Project

Docket Nos. CP13-499-000
CP13-502-000

Ms. Kimberly D. Bose, Secretary
Federal Energy Regulatory Commission
Washington DC 20426

Re: Docket No. CP13-499-000
Constitution Pipeling

ce. US Army Corps of Enginzers

The FERC New York District, CENAN-OP-R

888 First Street NE, Room 1A Upstate Regulatory Field Office
Washington, D.C. 20426 1 Buffington Street, Bldg. 10, 3rd Floor

Dear Ms. Bose:

The Henry 8. Kernan Land Trust is an intervener in these proceaedings and on December 5, filed
comments on the Resource Reports that had been submitted by Constitution. Our prior
comments concerned the inevitable, irreversible and severe negative environmental impaets the
siting of the proposed pipeline through the land of the Keman Land Trust would cause
specifically, especially on the pristine Clapper Lake — Mud Pond wetland complex.

We note that on page 4-125 FERC recommends that Constitution

... further assess minor route deviations for tract NY-DE-226.000 (the Charlotte Forest)
in coordination with the landowners and either incorporate a route that avoids the
resources of concem or otherwise explain how potential impacts on resources have been
effectively avoided, minimized, or mitigated.”

1

CO50-1

Section 3.4.3 of the EIS has been revised with new information
regarding the Kernan Land Trust property and our assessment of
potential impact avoidance, minimization, and mitigation

measures.
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CO50-1
cont'd

CO50-2

We note that as of April 5, 2014, Constitution has taken no action to coordinate with the Kernan
Land Trust and has not explained to or discussed with its trustees how it intends to comply with
FERC’s request that it avoid, minimize, or mitigate the negative environmental effects on the
Clapper Lake — Mud Pond wetland complex.

We emphasize to FERC that both the New York State Natural Heritage Program and Dr. Sean
Robinson, a professor and expert in wetland botany have emphasized the unique, pristine nature
of the Clapper Lake — Mud Pond wetland complex. We also emphasize that Dr. Bernd Blossey,
an international expert in invasive plant species from the NYS Invasive Institute has reviewed
Constitution’s proposed actions for controlling the spread of invasive species and concluded that
they will be ineffective because there are no proven measures that could successfully avoid,
minimize or mitigate the negative effects of the pipeline passing through and adjacent to the
Clapper Lake — Mud Pond wetlands. Therefore. Constitution’s only option to comply with
FERC’s recommendation in the DEIS is to make a deviation from its preferred route in order to
avoid the Clapper Lake — Mud Pond wetland complex.

Following are our 127 separate and distinct comments on the DEIS organized by the sections of
the DEIS and by page number.

Executive Summary
1. Comment 1 p. ES-2

That FERC concludes in the DEIS that the proposed greenfield route for the pipeline will cause
less or equal negative environmental impact than the alternative non-greenfield routes is the
single most significant and surprising, conclusion of the DEIS. The widely accepted, commonly
understood, and obvious meanings of the terms greenfield and its opposite, non-greenfield
would certainly suggest that a non-greenfield route would almost certainly cause less direct,
indirect and cumulative negative environmental impacts than a greenfield route.

In fact. the proposed greenfield route crosses thin soils barely covering bedrock. cuts through
forest blocks on steep, easily erodible hills, and traverses prime agricultural land, The principal
reasonable alternative non-greenfield route (1-88 or M Alternative). by contrast, follows valleys
filled with deep glacial till where the natural environment already has been extensively altered by
the construction of an inter-state highway.

The Executive Summary of the DEIS should provide a ¢lear, science-based. rational, unbiased
explanation of why FERC came to the incongruous conclusion that if the pipeline were to be
located on a greenfield route it would cause less or equally severe negative direct, indirect and
cumulative environmental impacts than if it were to be located on the reasonable alternative non-
greenfield routes.

The Executive Summary lacks such a clear, data-based, explanation, It is. therefore impossible
for the public to comment adequately on the DEIS. FERC is responsible for ensuring that the
public can understand and comment adequately on the DEIS. The DEIS should be re-written
so that it elearly states in a way the general public can easily comprehend why FERC
concludes that of the proposed pipeline is constructed and operated through a greenfield

2

CO50-2

The Executive Summary is high-level summary of the EIS; it is
not intended to replace details, statements, and conclusions made
throughout the EIS. A full analysis of the proposed route as
compared to Alternative M, including sub-alternatives for
alternative M segments, is included in section 3.4.1.2 of the EIS.
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CO50-2
cont'd

CO30-3

CO50-4

CO50-5

CO50-6

COos50-7

route it will cause less direct, indirect and cumulative negative environmental impact than
if it is constructed and operated on a non-greenfield alternative route.

2. Comment 2 p. ES-1

The statement that the ©*. .. proposed projects will deliver up to 650,000 dekatherms per day.. ™ is
both internally inconsistent and inconsistent with other statements given by Constitution
representatives about the pipeline’s MAOP. In 17 places, the DEIS says that the capacity of the
pipeline will be 650,000 Dth/d (e.g. pps 2 (x2, cover letter). ES-1, ES-10. 1-2 (x3). 1-3(x3), 2-6,
2-33. 3-2(x2), 3-13. 3-16(x2)). On page 2-32 and 4-203. however. the DEIS says that the
capacity will be 850,000 Dth/d. The basis for an Environmental Impact Statement (EIS) is a
reliable, factual description of the Proposed Action. FERC should revise this section of the
DEIS to make it consistent with the body of the DEIS and factual about the planned
operating capacity for the pipeline.

3. Comment 3 p. ES-1
The applicants should “...begin construction of their projects ...upon receiving all necessary

federal authorization...” implies that construetion can begin without the required state and local
authorizations. The DEIS should make clear that the applicants require all state and local

authorizations before beginning construction of their project.

4. Comment 4 p. ES-2

This section notes the many meetings that FERC and Constitution have held and the many
notices they have sent 1o solicit public participation. It does not, however. indicate or provide
evidence that gffective public participation was achieved through FERCs and Constitution’s
meetings and notices, More than 60% of landowners along the route have refused to sign an
casement agreement with Constitution. Statements made at the FERC meetings during the first
week of April clearly indicate that most landowners are opposed to having the pipeline cross
their land. The evidence is, therefore, that public participation has not been successful in
achieving the support or understanding of the public for the pipeline. This section of the DEIS
should be revised to recount and analyze not just the actions related to public results but
the actual effect of those actions in creating more public understanding and support for the
proposed pipeline project.

5. Comment 5 p, ES- 34

The DEIS lacks: (1) a formal slope stability analysis at MP 30.3; (2) geophysical feasibility
studies for all trenchless crossing locations: (3) confirmation of whether Constitution will
implement all of the listed potential mitigation measures for karst topography; (4) contirmation
of whether Constitution will add a maximum allowable rutting depth of 4 inches in agricultural
areas: (3) confirmation of whether Constitution will or not conduet agricultural restoration of’
New York agricultural parcels between October 1 and May 13, The DEIS thus states that it lacks
information needed tor FERC to be able to conclude that “...impacts on geological and soil
resources would be adequately mimimized.” The DEIS should be revised once the missing
information is available and then should be re-submitted for public ¢ t.

6. Comment p. ES-5

The DEIS states that the conditions of COE and NYSDEC have not vet been formulated. The
DEIS will be incomplete until any conditions imposed by the COE and the NYSDEC can be
deseribed. Until then it is not possible to comment adequately on the DEIS. When the

CO50-3

CO50-4

CO50-5

CO50-6

CO50-7

See the response to comment CO26-7.

The complete sentence in the Executive Summary states that
“Constitution and Iroquois would seek approval to begin
construction of their projects as soon as possible upon receiving
all necessary federal authorizations.” Further, section 1.5 states
that Constitution and Iroquois would be responsible for obtaining
all federal permits and approvals required to implement the
proposed projects prior to construction regardless of whether they
appear in table 1.5-1 of the EIS. The FERC does not issue
authorization for construction until it has verified a project
sponsor has obtained all applicable permits.

The projects were not proposed by the FERC. The FERC is the
federal regulatory agency responsible for evaluating applications
to construct and operate interstate natural gas pipeline facilities.
The FERC is an advocate for the environmental review process
and is not an advocate for the proposed projects. As an
independent regulatory agency, it would be inappropriate for
FERC to attempt to create support for a project. The FERC
follows its guidelines to encourage public participation (e.g,
meetings, notices, informational handouts, and brochures); see
section 1.0 of the EIS. However, the extent to which any given
landowner or public citizen supports the project or becomes
involved with the environmental review process is a personal
choice.

See the response to comment FA1-1.

Permit conditions that may be imposed by the COE, the PADEP,
and the NYSDEC are not evaluated by the FERC. These
conditions are the responsibility of those agencies. Their content
and any notice to the public would be the responsibility of those
agencies and is outside of the scope of the EIS..

Companies and Organizations Comments
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CO50-7
cont'd

CO50-8

C0O50-9

CO30-10

CO50-11

CO50-12

conditions of COE and NYSDEC have been formulated they should be incorporated into
the DEIS and the DEIS should be re-submitted for public comment.

7. Comment p. ES-5

The DEIS says, “The proposed project would impact four high-quality wildlife areas, including
an area of potential timber rattlesnake habitat, a state forest and an Important Bird Area...” This
statement implies that these four areas are the only “high-quality wildlife areas™ along the
proposed route of the pipeline. The previous statement. however. said that “Interior forests are
quality habitat for wildlife and migratory birds™ and that the project would impact “439.7 acres
of interior forest. which indicates there are more than these four “high-quality wildlife areas™
along the proposed route. FERC should re-write this section to note accurately that there
are more than four high-quality wildlife areas along the proposed route.

8. Comment p. ES-5

This section recommends that “Constitution develop an Upland Forest Mitigation Plan™ to
minimize impacts on interior forests. FERC has asked the public and various government
agencies to comment on a DEIS that does not include a plan that FERC itself states as necessary
in order to mitigate the impacts of the proposed pipeline on interior forest. FERC should re-
submit the DEIS for comments once this plan has been completed.

9. Comment p. ES-5

The section says. “Constitution could cause direct and indirect impacts on raptors and other
migratory birds"™ but then only refers to bald eagles and a bald eagle mitigation plan, ignoring
completely the other “raptors and other migratory birds”. FERC should re-submit the DEIS
for comments once this plan has been completed.

10. Comment p. ES-5

The section recommends that Constitution not begin construction until “all remaining surveys
and consultations with the applicable federal and state agencies are complete™, until they
“develop appropriate mitigation for special-status bat species”, and “submit the remaining
surveys for state-listed species™. It then concludes that “impacts on state sensitive species would
be avoided or adequately minimized.” It is not possible for FERC to make this conclusion if the
studies upon which such a conclusion must be based are not vet completed. FERC should re-
write this section once the studies that it says in the DEIS are necessary have been
completed and base its conclusions on the results of those studies.

11. Comment p. ES-6-7

Invasive plant species are not mentioned m this section, although 1ts title meludes the word
vegetation, This is an unacceptable oversight given that the proposed pipeline along its proposed
greenfield route would irreversibly and inevitable cause the spread of aggressive introduced
species, particularly into currently pristine wetlands.

Dr. Bernd Blossey is an international expert on invasive plant species. with thirty years of
professional experience and supervisor of the Director of the New York State Invasive Species
Research Institute at Cornell University. In a letter dated November 13, 2013, and provided to
FERC, Dr. Blossey said,

... construction equipment and opening up of intact plant communities, are major
contributors to the success of invasive species... Nationwide assessments by the National

4

CO50-8

CO50-9

CO50-10

CO50-11

CO50-12

The Executive Summary has been revised to clarify the
discussion was about agency or otherwise “designated” high
quality wildlife habitats. We recognize that other areas along the
proposed route could also contain high quality wildlife habitat.

See the response to comments FA4-29 and FA4-30.

The Executive Summary has been revised to clarify that the term
“raptor” was used to describe bald eagles.

Typically for large projects, not all surveys are able to be
completed prior to construction. For example, it is not possible
for surveys to be completed on parcels where survey access has
been denied by individual landowners unless the Commission
certificates the project.

The Executive Summary has been revised to include an invasive
species discussion. See the response to comment FA6-10
regarding long-term monitoring of the pipeline right-of-way for
invasive species.
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C0O50-12
cont'd

CO50-13

Research Council have shown that restoration of degraded wetlands is nearly impossible
and likely to fail... A student of mine and [ have just completed a nationwide assessment
of Phragmites management costs and we concluded that no success in controlling spread
or abundance of introduced Phragmites was achieved despite expenditures of $4 million
annually by management agencies on herbicide control... Phragmites is occurring
throughout your area and any construction activity will likely introduce propagules or
clear the path for arriving propagules to establish and thrive further threatening the
adjacent wetlands that have not been disturbed.”

In a letter to FERC dated March 23. 2014 Dr. Blossey says.

“T have reviewed Section 4.5.4 Noxious Weeds and Other Invasive Plant Species of
the Draft Environmental Impact Study for the Constitution Pipeline and
Constitution’s Invasive Species Management Plans for New York State. In my
professional judgment. these documents neither describe nor propose any methodologies
or procedures that would effectively prevent and control the spread of aggressive invasive
species into the wetlands along the proposed pipeline route or maintain their infestations
to below an acceptable level that would not unaveidably and irreversibly negatively
affect the ecology and native plant species in these wetlands.”

Dr. Sean Robinson, of the Biology Department of the State University of New York at Oneonta.
and a specialist in aquatic plants. in a memorandum to FERC dated February 1. 2014 said:

“...Countless studies have shown the devastating impact that disturbances like this can
have on ecological communities. The establishment of such pipelines has been found to
be a major vehicle through which nuisance species invade natural communities.
Phragmites and purple loosestrife. in particular, are aggressive problem species in our
area that have been expanding their range through the dissemination of propagules by
construction activities, and have been proven if not impossible to manage.”

Yet this section of the DEIS on “Vegetation, Wildlife. Fisheries and Federally Listed and State-
Sensitive™ does not mention the issue of aggressive invasive species. FERC should revise the
DEIS to recognize that the construction and operation of the pipeline through pristine
wetlands will inevitably cause the irreversible spread of aggressive introduced species and
that many of these species cannot be effectively controlled by mechanical means or
pesticide applications.

12. Comment p. ES-7

The DEIS says that in two New York State Forests “Constitution would install the pipeline at
greater depths to allow trees to grow back over the pipeline™. If this is a methodology that
Constitution intends to use, it should be described in the main body of the DEIS, not mentioned
only in the ES. If this methodology is Feasible then the DEIS should make ¢lear why
Constitution will not use it in other forested sections of the proposed route of the proposed
pipeline. The Executive Summary should be revised so that this reference to burying the
pipeline deeper so that trees can re-grow over (1) summarizes the discussion of this
methodology once it has been added to the appropriate sections of the main body of the
DEIS: and (2) explains why this methodology will be used only on NYS forests.

3

C0O50-13

Deeper than standard burial of the pipeline in state forests was an
impact minimization measure that Constitution initially
evaluated, but has since removed from consideration at any
location, due to technical in-feasibility. The executive summary
has been edited to reflect Constitution’s current proposal. We
specifically asked Constitution if this impact minimization
measure could be used on the Kernan Land Trust property in our
environmental information request dated May 14, 2014.
Constitution responded that a significantly larger amount of
construction workspace, resulting in increased construction
impacts, would be required to accommodate the deeper trench
and associated soil stockpiles, negating any perceived benefits of
the technique. We concur with this assessment.
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CO50-14

CO50-15

CO50-16

CO50-17

CO30-18

13. Comment p. ES-8

The discussion here of “socioeconomics™ 1s completely inadequate and is unsupported by the
main text of the DEIS. The main text, for example. provides no evidence that operation of the
projects would “have a mmor to moderate positive effect on the local governments” tax revenues
due to the increase in property taxes that would be collected.” In fact, property values could well
decline rather than increase since the value of land generally declines near to the infrastructure,
such as pipelines. required for exploitation and transportation of oil and gas. If the real
potential™ of these impacts is “unclear and would be likely be high variable™ then FERC should
clarify these impact and make them specific to certain areas before it presents the draft DEIS for
public comment and before it gives a certificate to Constitution to construet its pipeline. The
DEIS should be revised to provide a thorough, reliable, data-based summary of the effects
of the proposed pipeline on the socioec i situation of the region through which it will
pass.

14. Comment p. ES-8

Because 25% of the pipeline route has not yet been surveved, FERC has no basis for asserting.
without any qualification, that .. twenty-six archaeological sites and 17 stone pile sites would
be located within the proposed pipeline construction right-of-way™. This section should be re-
written to accurately describe the current knowledge of the archacology along the proposed
pipeline route, including the fact that more archeological sites may be located on the 25%
of the route that has not been surveyed.

15, Comment p. ES-9

Constitution itself has refuted the conclusion here that “the applicants” implementation of the
above measures would protect public safety and the integrity of the proposed facilities™ by its
supplementary submission to FERC of its plan to build eleven 100 foot high transmission towers
along the proposed pipeline route for the purpose of increasing the safety of the pipeline if power
were cut to normal sources of communications. These eleven transmission towers are not
mentioned in the DEIS as a proposed action. Once the DEIS has been revised to include this
new proposed action, this section of the ES should also be revised and the DEIS should be
re-submitted for comment by affected parties.

1 Introduction

16, Comment p. 1-1

The DEIS says. “Applicants would seek approval to begin construction as soon as possible after
receiving all necessary federal authorizations”. The DEIS should be revised to make clear
that Applicants should begin construction only after receiving all New York State and
federal authorizations, not just after receiving federal authorizations.

17, Comment 16 p. 1-2

NEPA requires the EIS to define and consider reasonable alternatives to the proposed actions. It
is impossible to identify reasomable alternatives if the “need for the projects™ has not been
determined. The DEIS should be revised to include a discussion of the need for the
proposed action as a basis for establishing the alternatives that could meet that need and
then a comparison of their predicted environmental impacts.

18. Comment p.1-2
The DEIS says.

CO50-14

CO50-15

CO50-16

CO50-17

CO50-18

As stated in table 4.9.7-1 of the EIS, Constitution and Iroquois
would pay almost 13 and 1.5 million dollars, respectively, in
property taxes annually due to operation of the projects. Section
4.9.5 has been updated with new information concerning
property values. The Executive Summary has been revised to
clarify that the mention of highly variable statements was
regarding property insurance. The potential impacts of the
projects upon property insurance (including our recommendation
to ensure that any impacts are mitigated) and mortgages are
discussed in sections 4.9.6 and 4.9.5 of the EIS, respectively.
These sections have been updated for the final EIS.

See the response to comment FA4-3.

See the response to comment SA2-1.

See the response to comment CO50-4. As stated in section 1.5 of
the EIS and in relation to table 1.5-1 which contains a list of
federal, state, and local permits, “Constitution and Iroquois
would be responsible for obtaining all permits and approvals
required to implement the proposed projects prior to construction
regardless of whether they appear in this table.”

See the responses to comments CO42-7 and LA7-5.

Companies and Organizations Comments



rL-S

COMPANIES AND ORGANIZATIONS
CO50 - Kernan Land Trust (cont’d)

CO30-18
cont'd

CO50-19

CO30-20

“According to Constitution, the proposed pipeline projeet was developed in response to
natural gas market demands in the New York and the New England areas, and interest
from natural gas shippers that require transportation capacity from Susquehanna County.
Pennsylvania to the exiting Tennessee Gas Pipeline Company LLC and the Iroguois
systems in Schoharie County. New York. The proposed project would deliver up to
650,000 dekatherms per day of natural gas supply from Susquehanna County,
Pennsylvania to the interconnect with the TGP and Iroquois systems at the exiting Wright
Compressor Station (to markets in New York and New England),:

Yet promotional material prepared by Iroquois about its SoNo Project savs,

“The SoNo Project will utilize Troquois® NGA Section 3 and Presidential Penmit authority
to export gas to Canada. The level of interest expressed in this Open Season will
determine the facilities 1o be constructed to physically flow gas north into Canada. ™

This material specifically identifies the proposed Constitution pipeline as a principal source of
the natural gas it intends to export to Canada.

Identification and comparison of the environmental consequences of reasonable alternatives for
achieving the objective of a proposed action is the core function of an EIS. Yet the DEIS
incorrectly identifies the market for the proposed Constitution pipeline. as indicated by
promotional material prepared by one of the two applicants for the certification for the
Constitution pipeline. The reasonable altermatives cannot therefore be correctly identified. The
DEIS should be ve-submitted for comments once it correctly identifies the market for the
natural gas the proposed pipeline will transport and can therefore correctly identify
reasonable alternatives to the proposed pipeline.

19. Comment p 1-2

The DEIS says “.. .the proposed pipeline could provide natural gas service to nearhy
municipalities...” Yet Figure 2.1 and the maps in Appendix B clearly indicate that the proposed
route actually avoids population centers and on page 2-1 the DEIS says, “The pipeline route
generally follows a greenfield (i.e. lands and vegetation, including adjacent areas. that are
undisturbed or undeveloped) pathway...”

The purpose of providing natural gas to nearby municipalities obviously could be fulfilled more
cheaply and easily if the pipeline were located nearer to those municipalities rather than further
away from them. Alternative M along and near to the I88 corridor passes close to all cities,
towns and villages that the pipeline could supply. If Constitution argues that its pipeline is
necessary to supply nearby municipalities then it should not propose a greenfield route far from
those population centers. The DEIS should be revised to explain why Constitution has
proposed a greenfield route across the steep ridges away from population centers when at
the same time it claims as a benefit from the project the ability to supply population centers
with natural gas.

20. Comment p 1-2

Footnote 5 says that a precedent agreement permits one or both parties to terminate the
agreement if certain conditions are not met. The statement that the *...the proposed pipeline is
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CO50-19

C050-20

The Constitution pipeline was routed and designed to transport
natural gas from supply areas in Susquehanna County,
Pennsylvania to Schoharie County (Wright), New York, where
the natural gas would then be connected to other, existing
pipelines for delivery to downstream markets. It was not routed
to supply local municipalities in between; however, this
secondary opportunity is a possibility now being explored by
Leatherstocking in coordination with Constitution. See the
responses to comments SA4-1 and SA4-2 regarding alternative
M.

As stated in the footnote, precedent agreements are binding
contracts. However, if a proposed project was denied by
regulatory or permitting agencies, then obviously the project
could not be built and the precedent agreement would
acknowledge such a circumstance.

Companies and Organizations Comments
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C050-20
cont'd

CO30-21

CO50-22

fully subscribed™ therefore is inconsequential. The companies that subseribed could have done
so simply to help Constitution meet FERC s preference that a pipeline be fully subscribed. The
public cannot know if' the commitment is real or fictional, or at least easily subject to
termination. The DEIS should clearly explain the practical significance of the term “fully
subscribed™ in terms the public can understand and evaluate.

21. Comment p. 1-3

On page 1-3 the DEIS states that Constitution has field surveyed approximately 534 of 707 land
tracts or about 76 percent of the total number of tracts. On page 1-4 the DEIS states that ©...a
substantial number of the outstanding surveys for Constitution’s project. .. would have to be
completed afier issuance of the Certificate™. Twenty-four percent of the required field survey
data are not vet available. It is then premature to draw the conclusion that “the construction and
operation of the proposed pipeline project would not adversely impact any state-listed species™.
To extrapolate from surveved to un-surveyed tracks is not an acceptable methodology for
determining the presence or not of state-listed species. Some of these species, which are rare
species, are inherently likely to occur in only certain, restricted sites, and it is probably that many
of these sites were not surveyed. FERC should revise its conclusion to say that it is not yet
possible to make a conclusion as to whether the proposed pipeline project would or would
not adversely impact any state-listed species.

22, Comment p. 1-4

Although 25% of the tracts have not been surveved. the DEIS assumes that it is nonetheless
possible to prepare an accurate DEIS. Yet the DEIS does not analyze the length of the pipeline
route that remains to be surveyed. whether certain particularly critical parts of the proposed
route, such as pristine wetlands have been surveved, or the reasons why after two years 25% of
the route remains unsurveyed. This is essential information for the affected public to make
informed comments. The DELS should be revised and re-submitted for public comment
once all the tracts have been surveyed and sufficient information is available to complete
the DEIS.

23. Comment p. 1-4

The effect of the pipeline on the use and value of private property that will be confiscated for the
proposed pipeline is not in the list of the “factors upon which the Commission bases its decision
to grant or not grant a license to Constitution for the construction and eperation of the proposed
pipeline. Yet FERC™s own policy statement from 1999 says that FERC must

*...determine whether the applicant has made efforts to eliminate or minimize any adverse
effects the project might have on the existing customers of the pipeline proposing the project.
existing pipelines in the market and their captive customers, or landowners and
communities affected by the route of the new pipeline...” (bold added), and *If residual
adverse effects on the three interests are identified. after efforts have been made to minimize
them., then the Commission will proceed to evaluate the project by balancing the evidence of
public benefits to be achieved against the residual adverse effects. ©

Of the affected landowners, 25% have refused permission for surveys and over 60% in Delaware
and Schoharie Counties have refused to sign an easement agreement with Constitution. Section
1.2.1 makes no mention of this resistance of landowners to permit surveys or sign easement
agreements. The section should be re-written to reflect adequately the FERC policy with
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C0O50-21

C0O50-22

See the responses to comments FA1-1, FA4-3, and CO50-11.

Section 1.2 of the EIS provides a summary of tracts for which
there is no survey permission. Constitution indicated in an
update that, “landowners have signed easement rights for over
50% of the right-of-way”. The specific reasons that an individual
may or not choose to sign an easement are beyond the scope of
the EIS.

Companies and Organizations Comments



YyL-S

COMPANIES AND ORGANIZATIONS
CO50 - Kernan Land Trust (cont’d)

CO50-22
cont'd

CO50-23

CO50-24

CO50-25

C050-26

CO50-27

regard to the effect of a new pipeline on private property and to explain why so many
landowners have refused to sign easement agre with C' ituti

24, Comment p. 1-3
Section 4.8.2 says

“If an easement cannot be negotiated with a landowner and if the projects are approved by
the Commission, Constitution may use the right of’ eminent domain to acquire the property
necessary to construct and operate its project.”

This statement underlies the attempts Constitution has made to use the threat of eminent domain
to intimidate landowners into signing easement agreements. The Keman Land Trust lawyer
found Constitution’s easement agreement to be completely unaceeptable and advised the trustees
not to sign it. Constitution was inflexible in all Kernan Land Trust attempts to negotiate a
reasonable casement agreement. For example, the Keman Land Trust lawyer asked that the right-
of-wayv be “extinguishable™, so that if the pipeline were not built or did not cross trust land the
easement would be terminated. Constitution refused, with no explanation. This section of the
DEIS does not accurately convey: (1) how Constitution has used the power of eminent domain to
intimidate landowners into signing easement agreements against their own best interests; (2) why
Constitution is inflexible in the terms of its casement agreement; and (3) what motivates
Constitution to insist on an “inextinguishable” right-of-way. The DEIS should be revised so
that it discusses and evaluate Constitution’s use of the threat of eminent domain to obtain
easement agreements with landowners.

25, Comment p. 1-4

Section 1.2.2 notes that “__. the IS, Environmental Protection Ageney is required to review and
publically comment on the environmental impacts of major federal actions.” The EPA filed a
request with FERC for an extension of the time to review the DEIS. The FERC should either
grant the extension EPA requests or explain clearly to the affected public its rationale for
refusing this request.

26. Comment p.1-5

The DEIS states that it will not examine the need for the project. The purpose of the proposed
pipeline cannot be defined if the need for the project has not been established. Until the purpose
of the project has been defined reasonable alternatives cannot be formulated or evaluated for
their comparative environmental consequences, as NEPA requires. FERC should revise the
DEIS when it is able to define the purpose and establish the need for the proposed pipeline
and therefore able to define reasonable alternatives and compare their environmental
consequences.

27. Comment p. 1-5
The DEIS has no sections about the New York State Department of Environmental Conservation
(DEC) or local governments, although both these institutions have to give approvals for some of
the proposed actions. The DEIS should be revised to include the DEC and local
governments’ role in the pipeline approval.
28. Comment p.1-6:
The description of the “informational open houses™ here is misleading, We found the format of
the “informational open houses™ to be designed to prevent the attendees from obtaining a clear
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C050-23

CO50-24

CO50-25

C0O50-26

CO50-27

The commentor’s statements regarding Constitution’s threats of
eminent domain are noted.

See the response to comment FA1-1.

See the response to comment LA7-5 and CO42-7. The project
purpose and objectives help define the scope of the alternatives
analysis, not the project’s purported need.

Section 1.2 of the EIS provides information regarding the
agencies that participated in development of the EIS. Section 1.5
provides a list of permits and approvals that Constitution must
obtain from the NYSDEC.

The commentor’s statements regarding the open houses are
noted. As stated in section 1.3 of the EIS, Constitution, rather
than the FERC, held the open house meetings. The FERC staff
took the opportunity to attend these meetings and provide
information about the FERC process, but did not organize or host
the meetings.

Companies and Organizations Comments
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©050-27 | idea of the proposed project, discussing the project with each other and hearing answers from
cont'd Constitution representatives to other attendees. We also have found that the DEIS has not
addressed the substantive questions and concerns that we and others raised at these open houses.
The DEIS should be revised to note that we and many other landowners found the
“informational open houses™ uninformative and ineffective.

cos0-28 |29 Comment p.1- 6

The DEIS says 101 people attended three public scoping meetings. less than 10% of the affected
landowners. This low percentage indicates failure of FERC's consultation process. FERC is
responsible for ensuring adequate public participation in scoping particularly of affected
landowners. FERC should design and implement a process of public consultation about the
proposed pipeline that effectively involves a significant proportion of the affected
population, especially affected landowners.

30, Comment p 1-6

The DEIS says FERC “conducted conference calls on an approximately bi-weekly basis with
representatives from Constitution...™ FERC, by contrast, organized only three consultation
meetings with the general public and affected landowners. Members of the Kernan Land Trust,
whose land the pipeline would traverse for almost a mile. received no telephone calls at all from
FERC. The DEIS here clearly indicates that FERC staff has been using its time as public
servants to help Constitution to build its pipeline rather than being concemed with protecting the
rights and interests of the public in general and landowners specifically. The DEIS should
explain why FERC personnel felt it was reasonable and fair for them to devote so much
time to its consultations with Constitution and so little time to consultations with the
affected persons, in particular landowners.

CO50-29

CO50-30 31. Comment p 1-7

In 2013, the Kernan Land Trust proposed various alternative routes to Constitution. According
to a letter from Ms. Linda Shubring, Constitution’s supervisor for environmental studies, to the
Kernan Land Trust in the fall of 2013, by then it had become too late to make changes in the
route. Her statement directly contradicts the statement here that ... alternative routes, both small
and large, remained viable throughout the course of the project”. The DEIS should address
Clonstitution’s statement that by the fall of 2013 any significant deviations from its
proposed route were unfeasible because it was too late to make changes in the route.

c050-31 | 32. Comment p 1-10
Here FERC acknowledges that the DEIS is based on incomplete data and information and
requests Constitution to supply additional essential data and information. Yet FERC draws
conclusions based on this incomplete DEIS. FERC should re-formulate its conclusions once
the DEIS is complete and should re-submit the DEIS for public comment once it is
complete.
cos0-32 | 33 Comment p 1-11
Table 1.3-1 indicates that 22 of required 34 permit/approval consultations were “on-going”™ when
the DEIS was released for public comment. FERC therefore issued the DEIS and asked for
public comments when 63% of the consultations it considers required and necessary had not yet
been completed. If the information and data in these consultations are important to FERC, there
is no reason to believe that they are not also important {o the affected public. FERC evidently
now intends to provide no additional opportunity for the affected people to comment on a

10

CO50-28

C0O50-29

C0O50-30

Section 1.3 states that 101 people commented at the three scoping
meeting. This is not the number of persons in attendance.
Section 1.3 further states that the notice of the scoping meetings
was mailed to more than 2,100 interested parties, including
federal, state, and local government representatives and agencies;
elected officials; environmental and public interest groups;
Native American Tribes; affected property owners; other
interested parties; and local libraries and newspapers. The extent
to which any given individual wishes to participate in the
environmental review process is a personal choice. The vast
number of comments on the projects were received either by
mail, or electronically.

The FERC staff typically conducts periodic conference calls with
prospective applicants and permitting agencies during the pre-
filing phase of projects (i.e., before an application is filed). The
purpose of these calls is two-fold, to keep the FERC apprised of
the status of a forthcoming application and to facilitate the
identification and possible resolution of issues. Once an
application is filed, regular conference calls generally do not
continue. The FERC staff actively participated in seven open
house meetings sponsored by Constitution and coordinated
extensively with landowners, stakeholders, and the public in
these meetings. In addition, the FERC also conducted four
scoping meetings to solicit input from the public prior to
publication of the draft EIS, and four more public comment
meetings following publication of the draft EIS. Collectively, the
FERC staff participated in 15 meetings with landowners and the
public. The FERC staff also met directly with representatives of
the Kernan Land Trust to discuss issues and toured the Kernan
property. As also indicated in Kernan family comments (COS)
FERC staff spoke with members of the Kernan family on
multiple occasions. See also the response to comments CO4-1
and CO4-2.

The commentor’s statements regarding alternative routes are
noted. The FERC cannot comment directly on statements
allegedly made by Constitution to the Kernan Land Trust.
However, route alternatives and minor route variations are
possible at any time during the environmental review process as
evidenced by our May 14, 2014 environmental information
request to constitution to assess multiple minor route variations
near the Kernan land Trust property. The adoption of minor
route variations is also possible post-Certificate and after the start
of construction, although those scenarios are typically based on
the discovery of unanticipated site-specific conditions along the
right-of-way.

Companies and Organizations Comments
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C0O50-31

C0O50-32

See the response to comment FA1-1.

See the response to comments FA1-1 and CO50-11.
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CO30-32
cont'd

CO50-33

CO50-34

CO50-35

CO50-36

complete DEIS. FERC should (1) re-submit its DEIS when the document contains the
results of the 22 consultations that are still “on-going™: or (2) explain clearly why it believes
that the public does not need to know the results of these consultations in order to comment
on the DEIS; or (3) justify why it is necessary for FERC to approve the DEIS and issue a
certificate of public convenience to Constitution within such a constricted time-frame that
it is not possible to allow the affected public to comment on a DEIS that FERC itself admits
is incomplete.

2 Proposed Actions

34, Comment p 2-6

The statement that the remaining 1,105.2 acres of land disturbed by Constitution would be
restored and “. ..allowed to revert to its former use...” ignores that it would take decades for this
land to “.. revert to its former use... " if at all. It also ignores that construction and the operation
of the pipeline would irreversibly atfect large areas to each side of the pipeline construction
corridor itself. The construction and operation of the pipeline through the land belonging to the
Kemnan Land Trust, for example would irreversibly and unavoidably affect the Clapper Lake and
Mud Pond wetland complex in and to the sides of the proposed pipeline route.  As the DEIS
itself acknowledges, the proposed route is a greenfield route that traverses large blocks of
interior forest. Numerous ecological studies have shown that fragmentation of forest affects
many specics of bird and animal species, most of them suffering from a decline in populations
preeisely due 1o fragmentation of their forest habitats. This seetion of the DEIS should be re-
written so that it accurately evaluates the irreversible direct and indirect negative impacts
that the construction and operation of the pipeline would cause on land use within and to
each side of the construction corridor itself.

35 Comment p 2.9

The statement “Constitution proposed a 75 foot wide construction right-of-way in most
wetlands™ vet “actual right-of-way configuration and widths would vary, in some cases beyond
125 feet wide considering...” does not explain the proposed actions adequately for people to be
able to evaluate them. The public and affected landowners need to know the criteria that FERC
will use to approve wider or narrower right-of~ways. The DEIS should be re-written so that
the general public and individual landowners can understand the proposed actions and
evaluate for themselves their impacts on their land.

36. Comment p. 2-10

The phrase “prior to construction” is unclear, Why does the DEIS not include the entire extra
workspaces ... bevond those currently identified...”? i is not possible for the affected public
or landowners to comment on the DEIS accurately when it is incomplete in these aspects. The
DEIS should be re-submitted for public comment once the extra workspaces have been
identified and defined.

37. Comment p. 2-10

The DEIS says. “According to information provided by Constitution, remotely controlled MLVs
provide more real-time data and reliability than automatically controlled valves™, This statement
indicates that FERC itself lacks the technical knowledge required to evaluate independently the
information Constitution provides it bout MLVs. Moreover, according to supplementary
information provided by Constitution on March 26. 2014, Constitution has added eleven. 100
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CO0O50-33

CO50-34

CO50-35

CO50-36

Section 2 of the EIS describes the proposed action; it does not
describe impacts. As stated in section 4.5.5 of the EIS, forested
lands within the maintained right-of-way would be permanently
converted to an herbaceous cover type. The EIS is clear that the
regrowth of shrubs and trees within the temporary workspaces
may take decades before these areas resemble the forest
vegetation that was present before construction. See the response
to comment CO1-4 regarding forest fragmentation.

Proposed right-of-way widths and extra workspaces are depicted
on Constitution’s alignment sheets available at
http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1416
0901. Variable right-of-way widths, including a listing of
reasons why the right-of-way may be expanded in certain
locations, are discussed in section 2.2.1.2 of the EIS. We
evaluate expanded workspace areas for both uplands and
wetlands on case-by-case basis, including evaluation of road or
utility crossings, need for spoil storage, steep topography,
trenchless crossing workspaces, and other factors. Constitution’s
proposed expanded right-of-way widths in wetlands are discussed
in section 4.4.4 of the EIS.

The EIS discusses all extra workspaces that have been identified.
As stated in section 2.2.1.3 of the EIS, additional extra
workspaces could be identified just prior to the start of
construction or during construction of the projects. Should
Constitution request changes to the workspaces discussed in the
EIS, it must file those for our review and approval. Changes to
workspaces that arise after the start of construction would be
handled via the FERC’s variance process (which includes a
provision for landowner approval) as discussed in section 2.5 of
the EIS.

The FERC does not design pipeline projects, which includes
specification of the exact type of MLV to be used. We have the
knowledge and expertise necessary to evaluate pipeline project
components, including MLVs. We work with Pipeline and
Hazardous Materials Safety Administration (the PHMSA) to
ensure that all pipeline projects, including MLVs, are designed
and built to the applicable laws, regulations, and safety standards.
Because project design is the responsibility of the project
sponsor, we solicit specific information from applicants such as
Constitution to answer our own questions and address comments
from other agencies and the public.

See the response to comment SA2-1 regarding the
communication towers.

Companies and Organizations Comments
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CO50-36
cont'd

CO50-38

CO50-39

foot tall transmission towers along the pipeline route to its Proposed Actions. Therefore, the
deseription of the Proposed Actions in the DEIS is now incomplete. The basis for an accurate,
complete evaluation of the environmental consequences of a Proposed Action is an accurate,
complete description of the Proposed Actions. FERC should re-write the DEIS to provide a
complete description of the Proposed Actions regarding the MLVs and transmission towers
and its own independent, technically sound evaluation of the environmental effects,
especially in relation to safety, of those proposed actions.

38. Comment p. 2-10

On March 18, 2014 Constitution confirmed that four delivery taps will be installed along the
proposed route to provide local gas service. The DEIS does not state the installation of these
taps as a Proposed Action. An EIS must describe fully and accurately all the Proposed Actions,
in order to be able to evaluate accurately and completely their potential environmental
consequences. The DEIS does not, therefore, provide an adequate basis for public comments on
the DEIS or for decision-makers to take environmental considerations into account in their
decisions. FERC should re-write the DEIS to include ALL proposed actions and then fully
analyze the predicted environmental consequences of those proposed actions.

39. Comment p 2-13

This section acknowledges that harmful spills and leaks could occur during construction. Other
U.8. government documents (e.g. hitp://primis. phmsa dot.pov/classloc/Tags. himlf) as well as
numerous spills, leaks and explosions reported in the news, confirm that natural gas facilities are
not free from spills. leaks and explosions. Nothing on this page indicates that Constitution thinks
it can do anything more to prevent, avoid or mitigate such spills than plan “...spill and leak
preparedness and prevention pra s, procedures for emergeney preparedness and incident
response and training requirement”. These words indicate that FERC itself believes that spills
and leaks will occur during the construction and operation of the proposed pipeline. If a spill or
leak were to occur during construction through the Clapper Lake — Mud Pond wetland complex
on the Kernan Trust property the wetland would suffer from inevitable and irreversible negative
impacts. The water in this wetland moves out very slowly, so contaminated water would stay in
the wetland indefinitely. afTecting its plant and animal life. Furthermore. neither Constitution
nor the DEIS have acknowledged that these NYSDEC-regulated wetlands extend further into the
Kernan Trust property than current maps indicate despite the fact that the Kernan Land Trust has
provided documentation as to the presence and extent of these wetlands.. Should there be an
“incident”. no amount of “response” would be adequate. FERC should re-write the DEIS to
require Constitution to re-route the proposed pipeline route to aveid any risk of
irreversible negative impacts on the fragile, pristine wetland Clapper Lake — Mud Pond
wetland complex.

40. Comment p 2-14

Although the DEIS says. “Constitution’s state-specific Invasive Species Management Plans are
deseribed in more detail in Section 4.5.7 Section 4.5 in fact only refers in general ferms to
Environmental Construction Plans. The ECP’s consist only of maps ot the location of invasive
species found durmg a field survey, some general gmdelines about control measures for and
some botanical descriptions of some invasive plant species, They provide no specifics about
how Constitution intends to control of invasive species but only generalities about the
installation of washing stations at some undetermined sites and some spraying of herbicides and
manual removal of plants for a period of three vears after construction.
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CO50-37

CO50-38

CO50-39

See the response to comment FA4-46.

Spills are a possibility with the construction of any pipeline
project. See the response to comments CO7-2 and CO16-16.
Section 3.4.3 of the EIS has been revised with new information
regarding the Kernan Land Trust property (including the
NYSDEC-regulated wetlands) and our assessment of potential
impact avoidance, minimization, and mitigation measures.

See the response to comment FA4-9. The following text was
included in section 4.5 of the draft EIS: “To minimize the
potential spread of invasive species, Constitution has developed
state-specific Invasive Species Management Plans in consultation
with the applicable state regulatory agencies (the PADCNR, the
NYSDEC, and the NYSDAM). The Management Plans contain
measures designed to control invasive plant species during
project construction and operation through limited use of
herbicides, installation of wash stations to clean vehicles that
have traversed infested areas, and rapid restoration and reseeding
following installation of the pipeline, which would promote the
establishment of desirable plant species and deter the spread of
unwanted plant species. Constitution would also conduct yearly
monitoring and apply herbicide, as needed. Following
construction, if Constitution’s operational site monitoring
identifies unsuccessful revegetation or potential invasive species
colonization, it would conduct additional vegetation
management, such as herbicide application, manual removal of
non-native vegetation, and consultation with qualified botanists.
If deemed necessary, Constitution would use foliar herbicides
along the right-of-way in accordance with agency regulations and
manufacturer’s recommendations to control potential invasive
vegetation.” See the response to comment FA6-10 regarding
long-term monitoring of the pipeline right-of-way for invasive
species.
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C0O50-39
cont'd

CO50-40

Dr. Bernd Blossey is an international expert on invasive plant species. with thirty years of
professional experience and supervisor of the Director of the New York State Invasive Species
Research Institute at Comnell University. In a letter dated November 13, 2013, and provided to
FERC, Dr. Blossey says,

“... construction equipment and opening up of intact plant communities, are major
contributors to the success of invasive species... Nationwide assessments by the National
Research Council have shown that restoration of degraded wetlands is nearly impossible
and likely to fail. .. A student of mine and [ have just completed a nationwide assessment
of Phragmites management costs and we concluded that no success in controlling spread
or abundance of introduced Phragmites was achieved despite expenditures of 84 million
ammually by management agencies on herbicide control... Phragmites is oceurring
throughout your area and any construction activity will likely introduce propagules or
clear the path for arriving propagules to establish and thrive further threatening the
adjacent wetlands that have not been disturbed.”

In a letter to FERC dated March 23, 2014 Dr. Blossey says,

“ have reviewed Section 4.5.4 Noxious Weeds and Other Invasive Plant Species of the
Draft Environmental Impact Study for the Constitution Pipeline and Constitution’s
Invasive Species Management Plans for New York State. In my professional judgment,
these documents neither describe nor propose any methodologies or procedures that
would effectively prevent and control the spread of aggressive invasive species into the
wetlands along the proposed pipeline route or maintain their infestations to below an
acceptable level that would not unavoidably and irreversibly negatively affect the
ecology and native plant species in these wetlands.”

The DEIS should be revised so that it (1) acknowled ges that there are no proven methods
for effectively controlling the introduction and spread of invasive introduced species along
pipelines right-of-ways; and (2) makes the time period of control of invasive plants
correspond to the time period of the operation of the pipeline rather than just three years:
(3) describe how Constitution intends to compensate landowners for the financial costs they
will incur when the pipeline permits the spread of introduced plants and animals on to
their properties, including areas of the properties outside the right-of-way itself.

41, Comment p. 2-15

The DEIS refers to “other approved purposes™ for the disposal within the right-of-way of excess
rock. On the Kernan Trust Land property the blasting of rock to a depth of at least 54 inches (4.5
feet) would produce a great deal of excess rock. If Constitution plans to dispose of this rock
“within the right-of-way for “approved uses” it should be required to indicate how and where it
plans to dispose of this rock, The easement agreement that Constitution sent the Kerman Land
Trust did not specify anything about the disposal of excess rock within the right-of-way., The
DEIS should specify what these “other approved purposes™ are, whoe or what agency will
approve them and how the disposal of excess rock is provided for in the easement
agreement that Constitution has sending to landowners.
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CO50-40

As stated in section 2.3.1 of the EIS, in areas with consolidated
rock, the minimum amount of cover would be 24 inches. The
entire sentence within section 2.3.1 of the EIS states, “in
agricultural areas rock would not be used for backfill closer than
24 inches in mesic soil or 30 inches in frigid soils from the
construction surface of the right-of-way, and any excess would
be disposed of at a landfill or recycling facility or used for other
approved purposes within the right-of-way (such as landscaping
or site access control) as allowed by the landowner and
applicable permits.” The Kernan Land Trust parcel is not
classified as agricultural land.
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CO50-41

CO50-42

CO50-43

COS50-44

42, Comment p 2-15

The DEIS says that Constitution proposes to “mitigate any damages caused by construction™ It
would be impossible for Constitution to achieve such mitigation on the property of the Kernan
Land Trust. Blasting through almeost one mile of bedrock on this property will cause
unavoidable, irreversible and severe negative environmental impact to the ecology of the
underlying and adjacent wetlands and will cause a permanent loss of value of the property. No
method exists by which Constitution will be able to “mitigate” such impacts. For the DEIS to
suggest, with no evidence at all to back up the statement. that such mitigation measures exist and
will be implemented is a serious misrepresentation. FERC should re-write the DEIS to
require Constitution to re-site the pipeline so that it does not go through or affect the
wetland complex on the Kernan Land Trust.

43. Comment p. 2-17

Shallow bedrock underlies the entire proposed route of the pipeline through Kernan Trust lands.
There would be very little suitable material to backfill the trench and the .. acquisition of
backfill from other sources...” would be almost certainly necessary. The deposit of backfill
from other sources in a trench through the Clapper Lake - Mud Pond wetland complex would
inevitably and irreversibly affect the water in the wetland complex by altering its pH and water
chenustry. The DEIS in no place notes or discusses this effect of the proposed pipeline on
pristine wetlands along the route, much less offer any measures that would avoid, mitigate or
compensate for these negative impacts. although it is highly doubtful that there are any effective
ways to avoid or mitigate them. The DEIS should be re-written to discusses the negative
eftects of depositing backfill brought from other places on the local soil, ground water and
adjacent pristine wetlands, including creeks, springs, ponds, bogs, swamps and lakes.

44, Comment p. 2-22

The DEIS says, “The HDD construction method would be used at five locations, and the Direct
Pipe construction method would be used at two locations™. The NYSDEC wrote in its scoping
letter that Constitution should use trenchless directional drilling under water crossings wherever
possible, presumably because it believes that trenchless crossing would cause significantly less
negative environmental impact than trench crossings. Yet the DEIS does not explain why FERC
finds acceptable that Constitution nevertheless plans to use HDD or Direct Pipe construction
methods on only 2.5% of wetland and water body crossings. Nor does it state or explain the
criteria Constitution used to select these water crossing for HDD and Direct Pipe trenchless
crossing over the other 270 crossings and why FERC found these eriteria to be acceptable and in
the best public interest. FERC should revise the DEIS to state the criteria it used to approve
Constitution’s location and number of HDID and Direct Pipe trenchless crossings and why
FERC finds these criteria and this number to be in the best interest of the public.

45, Comment p. 2-25

The DEIS says, “Constitution would use appropriate measures to ensure that road construction
activities do not prevent passage by emergency and other vehicles...” such as *.. .temporary
travel lanes during construction...” Yet it states that [-88 Alternative would cause too much
disruption of traffic as a reason for it being a less preferable alternative than the alternative
Constitution prefers. Disruption of traffic is a short-term, insignificant negative impact
compared to the permanent, irreversible negative impacts that construction and operating the
pipeline along the proposed greenfield route. If Constitution can use “appropriate measures™
along the proposed route to manage traffic then it can use the same “appropriate measures”,
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CO50-41

CO50-42

CO50-43

CO50-44

The phrase “mitigate any damages caused by construction” was
used in the context of water wells that could be damaged by
construction. Constitution has committed to such mitigation
(section 4.3.2.1 of the EIS). Section 3.4.3 of the EIS has been
revised with new information regarding the Kernan Land Trust
property and our assessment of potential impact avoidance,
minimization, and mitigation measures.

See the response to comment CO5-10 regarding the Clapper Lake
and Mud Pond wetland complexes. The EI would be responsible
for approving imported soils (if needed) and verifying that the
soil is certified free of noxious weeds and soil pests, unless
otherwise specified by the landowner, as stated in section 2.5.2 of
the EIS. Our Plan states “Fertilize and add soil pH modifiers
in accordance with written recommendations obtained
from the local soil conservation authority, land
management agencies, or landowner.” The landowner
would have the opportunity to coordinate with the company
regarding potential alterations to soil pH.

Section 4.1.1.2 of the EIS includes a discussion of the
geotechnical feasibility studies for the proposed trenchless
crossings. Section 4.3.3.4 of the EIS includes a discussion of the
feasibility of using a trenchless crossing method for sensitive or
high quality waterbodies.

Construction across a local or county road would be different
from crossing or constructing within an interstate highway. As
stated in section 3.4.1.2 of the EIS, disruption of traffic flow
during blasting is one of the issues identified with alternative M.
Road crossings (not interstate highways) at discrete, localized
areas can typically be staged to allow for continuing traffic flow
during construction, timed for off-peak periods, or otherwise
managed to prevent or limit impacts on motorists.

Companies and Organizations Comments
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CO50-45

CO50-46

CO30-47

CO30-48

CO50-49

perhaps with some modifications, when it would need to place the pipeline in the I-88 corridor.
The DEIS must be consistent in its discussion of traffic disruption, and recognize that this
is a temporary, completely reversible negative impact in no way comparable to the long-
term, negative impacts that would eccur along the proposed greenfield route.

46. Comment p. 2-25,

The comment of FERC that .. .we have reviewed the Winter Construetion Plan and have found
its mitigating measure acceptable...” inadequately explains the content of the Winter
Construction Plan, the reasons why FERC finds it “acceptable™ and why FERC finds it in the
public interest to permit Constitution to construct the pipeline in winter months when FERC
itself evidently believes that conditions are less suitable for such construction. The DEIS
should explain why FERC believes it is in the public interest to permit Constitution to rush
the construction of the pipeline through winter construction, in spite of the extra risks to
the environment that the DEIS itself indicates such winter construction would cause.

47, Comment p 2-27

The DEIS says the proposed pipeline route would traverse “Rugged topography. such as steep.
vertical slopes and steep side slopes...” Yet the DEIS never adequately explains why FERC
chose to consider this route preferable to alternative routes with less bedrock. in particular the M
Alternative along the 188 corridor through level valley bottoms filled mostly with glacial till.
The DEIS should clearly explain FERC’s reasoning for accepting Constitution’s greenfield
route that traverses ridge tops, shallow bedrock and forests over alternative non-greenfield
routes.

48. Comment 2-28

The DEIS provides no discussion of why FERC appears obligated to accept the *...in-service
dates of March 2015 even though the DEIS itself notes repeatedly the lack of adequate
information for evaluating the environmental impacts of the project.  The DEIS itself provides
sufficient evidence to make clear that adhering to this schedule will result in inadequate public
comment on the DEIS, insufficient planning and unfavorable construction seasons. The DEIS
should explain why FERC thinks it to be in the public interest and the interest of
landowners to permit Constitution to hurry the construction schedule to adhere to a in-
service date of March 2015

49. Comment p. 2-30

The DEIS does not mention or discuss compliance measures, although FERC does have a policy
on enforcement. Unless there are penalties attached to non-compliance with environmental
protection measures, Constitution will have no incentive to abide by such measures or to protect
the environment along the pipeline route.  The DEIS does not inform the affected public as to
how FERC intends to enforce the conditions under which it issues Constitution a certificate for
the construction and operation of the proposed pipeline. The DEIS should explain how FERC
intends to enforee its conditions to protect the environment and what penalties Constitution
will suffer if it does not abide by the mitigation measures or if it causes unacceptable or
unforeseen negative environmental impacts.

50. Comment p. 2-31

According to Dr. Bernd Blossey, of the New York State Invasive Species Institute, in his letters
to FERC of November 2013 and March 2014, infestation with aggressive exotic species will
inevitably oceur along the pipeline route long after three years following construction outside of
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The EIS does not indicate that there are extra risks associated
with winter construction. Section 2.3.2.6 of the EIS states that a
Winter Construction Plan was developed to address specialized
methods and procedures that would be used to protect resources
during the winter season, and address the removal of snow and
ice when it becomes necessary. Construction of pipelines during
the winter is quite common and affords certain advantages such
as avoiding bird nesting and fish spawning seasons.

Section 3.0 of the EIS provides a comprehensive analysis of the
proposed route as compared to other alternative routes, including
alternative M.

Constitution determined its target in-service date based on
agreements with their shippers. A pipeline company can shorten
the duration of construction by increasing the number of
construction spreads (see section 2.3.1). In other words, one
crew would not be rushed through construction on the entire
project, rather multiple, additional crews could work
simultaneously thereby completing construction activities at
distinct segments along the route. Based on the project’s current
status and schedule, it does not appear that an in-service date of
March 2015 is feasible.

See the response to comment CO42-33.

See the response to comment FA6-10 regarding long-term
monitoring of the pipeline right-of-way for invasive species.
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the right-of-way itself. Yet here the DEIS says that Constitution would monitor the spread of
exotic species only within the right-of-way and for only three years following censtruction. The
DEIS should be revised to include a realistic analysis, based on scientific research and prior
experience, of how the construction of the pipeline in the uplands greenfield route will
stimulate the introduction and spread of exotic plant species within and outside of the
right-of-way especially into wetlands and what measures would be required for effective
control of the spread of aggressive introduced plant species.

51. Comment p. 2-31

The statement that “Constitution would develop and implement...a plan to actively re-vegetate
the wetland with native wetland herbaceous and wood plant species. .. ” indicates a woeful lack
of familiarity with actual conditions in a wetland such as the Clapper Lake — Mud Pond complex.
This wetland has nearly 200 plant species, mcluding many species of native orchid and
camivorous plants. and lacks any exotic species. No “...professional wetland ecologist...” will
have the ability to develop and implement a plan to re-vegetate a wetland of this quality once it
has been negatively affected by the construction of a pipeline through it. The DEIS should be
re-writfen to recognize that the construction of a pipeline through the Clapper Lake — Mud
Pond wetland complex, and similar wetlands along the proposed route, would cause
irreversible, severe negative impacts and insist that Constitution aveid putting its pipeline
through such wetlands.

3.0 Alternatives
52. Comment p 3-1
The DEIS says,

*...1o present the most consistent comparisons of potential impacts on environmental
resources this section presents data obtained from desktop sources for both the proposed
route and alternative routes, even when field data may exist...”.

This statement indicates that FERC chose to ignore field data because Constitution did not
collect comparable field data on alternative routes, This procedure is not scientifically
defensible, In the case of the Keman Land Trust. this procedure has resulted in a gross under-
estimate of the area of wetland that the proposed pipeline would cross. even though we provided
such data to Constitution and FERC. In the case of the Alternative M. this procedure has
resulted in a significant under-estimate of the area and number of wetlands that would be crossed
in the proposed route compared to the area and number of wetlands that would crossed by
Alternative M, the I88 corridor route. It has also resulted in the DEIS ignoring the qualitative
difference between undisturbed, upland wetlands and highly disturbed wetlands along the 1-88
Alternative. FERC thus chose an unsound methodoelogy for making its comparisons of
environmental consequences, but one that allowed Constitution to provide only data that would
favor its preferred route. FERC should obtain, or require Constitution to obtain, complete
and reliable field survey data that would permit a valid comparison of the environmental
consequences of the proposed route with Alternative M.

53, Comment p 3-1
The statement “the majority of route changes were made to avoid conflicts with existing or
planned land use...” does not mention changes that were not made in the route to avoid wetlands
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CO50-52

See the response to comment CO5-10. Section 3.4.3 of the EIS
has been revised with new information regarding the Kernan
Land Trust property and our assessment of potential impact
avoidance, minimization, and mitigation measures.

See the response to comment CO43-23.

Wetland impacts from the proposed route are discussed in section
4.4 of the EIS and impacts on interior forest lands are discussed
in section 4.5.3 of the EIS.
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CO50-34

CO350-55

CO50-56

or interior forests. As a result, the proposed route would traverse many acres of unacknowledged
wetland and interior forest. The DEIS should state why Constitution and FERC did not
choose, based on stakeholder concerns as well as exiting maps, a route that avoided as
wetlands and interior forests.

54. Comment p. 3-2,3

The DEIS says the No Action Alternative would cause
.. .existing and potential users of natural gas to either pursue other means of natural gas

supply. to rely on other fuels...or to seek other measures to meet or curtail their energy

needs. ...

This statement indicates that the pipeline is not essential, since the demand for natural gas would
be met by other means. FERC should refuse a certificate to Constitution for this pipeline
since the DEIS itself says that required energy will be supplied from other sources.

35, Comment p. 3-2, 3
No data supports the statement.

.. Jack of a new pipeline with access to supply sources into the region could prolong the
existing supply constraints in the proposed delivery areas. which could create winter-
premium pricing and exacerbate price volatility for all natural gas users in the areas. etc.”* ™

Nor does this section discuss quantitatively the likelihood of “increased energy conservation™.
This section makes speculative assertions unsupported by quantitative data but only using terms
such as “could” and “would likely™ to support its assertions. FERC should revise the DEIS so
that it either provides q itative data to support its statements about the supply of
energy and increased conservation.

56. Comment p. 3-2, 3

The DEIS says the “no-action alternative would not provide the potential economic benefits
associated with the proposed projects. .. but provides no data for these supposed benefits. Nor
does it compare these “potential economic benefits” to any potential economic costs. Costs,
however, will occur. For example. if the pipeline were to be built and operated through the land
of the Kernan Land Trust. it will cause (1) loss of property value; (2) loss of timber production:
(3) destruction of part of the main access roads and skidding trails to timber stands: (4) loss of
the only suitable place to collect and process logs (log landing). Economic costs as well as
benefits should be included in an economic analysis. This part of the DEIS, therefore, is
essentially useless to the public as a discussion of the pros and cons of the No Action
Alternative. This section of the DEIS should be re-written based on unbiased, reliable,
quantitative data and should include economic costs as well as benefits and then re-
submitted to the atfected public for their comments,

57. Comment p. 3-28
The DEIS says that the NYCDEP has commented about,

...the sensitivity of the water supply watershed, its importance to millions of water
consumers m New York, and potential impacts on the watershed and ultimately the water
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As stated in section 3.1 of the EIS, the demand for natural gas in
the northeastern United States is well documented, as is the lack
of adequate pipeline capacity to deliver required volumes of
natural gas. It would be reasonable to assume that “other means
of natural gas supply” could mean a different pipeline project. If
the no-action alternative was chosen, then a subsequent project
could be proposed in the same, similar, or different location as
the proposed projects. Also see the response to comment CO42-
41.

References for existing natural gas supply constraints are
discussed in section 3.1 of the EIS. Energy efficiency programs
in New York and New England are discussed in section 3.1.1 of
the EIS.

The full sentence in section 3.1 of the EIS refers the reader to
section 4.9 for a full discussion of the potential economic benefits
associated with the proposed projects, including increased jobs,
secondary spending, and tax revenues during construction, as
well as increased property tax revenues to local governments
during operations. See the response to comment LAS-3
regarding property values. As stated in section 4.9.4.1 of the
EIS, Constitution would repair any roads damaged by the
pipeline project.

As stated in section 3.4.1.1 of the EIS, the NYCDEP supported
Constitution’s decision to deem alternative K as non-viable and
requested that Constitution’s project not be sited within the New
York City Water Supply Watershed. Section 3.4.1.1 provides
additional reasons why alternative K was not considered to offer
a significant environmental advantage over the proposed route
such as more impacts on Important Bird Areas, waterbodies, and
streams designated as drinking water supplies.

Companies and Organizations Comments
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supply resulting from storm water discharges and polluted runoff that could oceur during the
construction of the pipeline...”

The DEIS says.

it is likely that major additional permitting efforts and impact avoidance, minimization
and mitigation would be required by the NYCDEP if Altermnative K was adopted...”

FERC should apply the same eriteria to areas outside of the NYC watershed. The same impacts
would occur along the proposed route and the same strict permitting and impact avoidance,
minimization and mitigation measures should be required. People living outside of NYC and
outside the NYC watershed are not less important than those inside them. FERC provides no
justification for treating the environment and people inside and outside the NYC watershed and
NYC by two different standards. The DEIS should be re-written to give the same weight to
the negative environmental effects of the pipeline construction on environments and people
outside as within the NYC watershed and New York City.

58, Comment p. 3-28

FERC’s analysis here is blatantly biased towards dismissing Alternative K and accepting
Constitution’s proposed route. It makes no reference to quantitative data but uses such terms as
“shorter”, “affecting less land”, “less greenfield construction™. The DEIS should base its
analysis on data, not on subjective terms. FERC should re-write this section to include
quantitative data and to explain FER(C"s reasoning for favoring the proposed greenfield
route rather than the non-greenfield Alternative K route.

59, Comment p. 3-28

The DEIS here gives great weight to the “Audubon Society-designated Important Bird Areas and
Forest Blocks of Importance” on the Alternative K route. The proposed greenficld route,
however, goes through large blocks of other interior forest. These blocks may be equally
important for the successful reproduction of bird and other animal species whose populations are
declining. FERC should re-write the DEIS so that it gives equal importance to interior
forests when it compares the environmental consequences of alternative routes,

60, Comment p. 3-28

FERC policy states that new pipelines should follow existing ROWs, vet here FERC argues that
following existing ROWs along transmission lines would cause more negative environmental
impacts. FERC should re-write this section to make it consistent rather than contrary to
stated FERC policy to require co-location of new pipelines along existing right-of-ways.
61. Comment p. 3-28

The DEIS says.

#...according to Constitution, the full assessment and possible adoption of Alternative K
would add extensive time for study, stakeholder input, agency review and permitting and
construction, potentiallv adding over 2 years to the project schedule...” and “possibly render
the project non-viable from a market perspective...”

CO50-57

CO50-58

CO50-59

C0O50-60

The quantitative data used to compare the proposed route and the
alternative K route can be found in table 3.4.1-1 of the EIS. The
data provided in this table were used to develop the comparison
text in the section.

As depicted in table 3.4.1-1 of the EIS, in addition to longer
crossings of Important Bird Areas and Forest Blocks of
Importance, alternative K would cross more forested land and
more forest edge habitat. As stated in section 3.4.1.1 of the EIS,
according to Audubon New York, Important Bird Areas are
typically discrete habitats that provide essential habitat for bird
species including sites for breeding, migrating, and
overwintering. These areas also typically focus on habitats for
birds that are under regulatory protection, those birds that are
considered at risk or especially vulnerable to habitat loss, or at
places where large numbers of birds may congregate. Forest
Blocks of Importance are contiguous blocks of forested areas
providing habitat for many wildlife species, including birds. In
addition to the total miles of blocks crossed, the blocks crossed
by alternative K are larger, more contiguous blocks than those
crossed by the proposed route.

See the response to comment CO2-1. We support the collocation
of pipelines with existing utilities where practical and recognize
the value of collocation in regard to environmental resources.
However it is not always practical, feasible, or environmentally
preferable to collocate with an existing utility. As stated in
section 3.4.1.1 of the EIS, collocation of alternative K with the
existing utility lines could result in a corridor ranging between
200 and 325 feet whereas the proposed project would have a
typical construction right-of-way of 125 feet wide or less.

Constitution’s statements regarding alternative K adding 2 years
to the schedule and rendering the project non-viable are just one
factor that was considered, but it was not a main or deciding
factor. If an alternative route was otherwise determined to have
clear environmental advantages over the proposed route, then
project timing and schedule would not be of primary importance.
See the response to comment CO43-23 regarding use of desktop
data for the alternatives analysis.
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CO50-62

Constitution’s problems with timing should not be FERC s concern in an EIS. If Constitution
had done its planning in a timely way and had provided sufficient resources for adequate study of
all the potential alternative routes, then it would not be in the position of having to add
“extensive time, stakeholder input, agency review etc” to its planned time line for its pipeline
project. If FERC is going to accept Constitution’s argument, then it should explain why it is the
responsibility of the public, which FERC. as a public agency represents. to bear the
consequences of Constitution’s inadequate planning and resource allocation process. FERC
should revise this section of the DEIS to remove consideration of Constitution’s concerns
about timing and to note that Constitution must provide adequate, reliable and comparable
data on all of the proposed alternative routes, especially the non-greenfield routes rather
than provide more data on its own preferred greenfield route than on reasonable
alternative non-greenfield routes.

62, Comment p. 3-30-44

The DEIS provides no gualitative data in its comparison of the proposed route with
Alternative M. It does not mention that the environment along [-88 has been extensively
modified and disturbed. especially through the introduetion of exotic plant species into its
wetlands. Nor does it describe or analvze an alternative route that would utilize more of the
existing [-88 corridor than Alternative M does. Such an altenative would be already largely
cleared of natural vegetation and its wetlands would be already been largely modified. The
DEIS also fails to compare the amount of agricultural land a reasonable alternative route that
utilized the I-88 corridor would affect compared to the proposed and the M alternatives. The
DEIS does not explain why qualitative data has not been collected for these three reasonable
alternative routes or why the reasonable alternative of collocation with the I-88 corridor is not
considered in the DEIS. FERC should re-write the comparison of the environmental effects
of the proposed route, the Alternative M and another reasonable route which uses the
existing I-88 corridor, on the basis of qualitative as well as quantitative data.

63. Comment p. 3-60
The DEIS says,

“Based on the unresolved status of several landowner comments regarding the proposed
crossings of eleven individual tracts, we recommend that:

e Constitution should further assess minor route deviations for the tracts identified in table
3.4.3-1 of the DIS in coordination with the landowners and either incorporate a route that
avoid the resources of concern or otherwise explain how potential impacts on resources
have been effectively avoided, minimized or mitigated. Constitution should file the
assessments with the Secretary prior to the end of the draft EIS comment period ™.

The Kernan Land Trust is one of the ten tracts mentioned here. As of April 6, 2014, one day
before the end of the draft EIS comment period. Constitution had not, so far as could be
determined. filed any such further assessment with the Secretary. Nor had it contacted the
Kernan Land Trust in order to coordinate a new route or indicate how it intends to avoid,
minimize or mitigate the irreversible, inevitable severe negative impacts on its land, especially to
the Clapper Lake — Mud Pond wetland complex. Dr. Bernd Blossey. in his letter to FERC of
March 23, 2014, clearly indicates that it is impossible for Constitution to avoid, mimimize or
mitigate the spread of aggressive introduced species into the Clapper Lake — Mud Pond wetland
19
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See the response to comment CO43-23 regarding use of desktop
data for the alternatives analysis. Section 3.4.1.2 of the EIS
provides an analysis of placing the pipeline within the median of
1-88 and placing the pipeline adjacent to 1-88 within or along the
controlled access areas managed by the NYSDOT.

Constitution filed a response to Recommendation No. 12 on
April 8,2014
(http://elibrary.ferc.gov:0/idmws/file_list.asp?document_id=1420
2518). On May 14, 2014 we requested that Constitution evaluate
additional crossing methods for the Kernan Land Trust parcel and
also a suite of alternative routes based on input from the Kernan
land Trust and its agents. Constitution replied on June 3, 2014
and its response can be viewed at
http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1422
2572. Section 3.4.3 of the EIS has been revised with new
information regarding the Kernan Land Trust property and our
assessment of potential impact avoidance, minimization, and
mitigation measures.
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if' it uses its proposed route across Kernan Trust land. Since Constitution has failed to respond
to FERC"s recommendations with respect to the Kernan Land Trust lands it should re-
write the DEIS to require Constitution to find an alternative route off the Kernan Trust
Lands.

Environmental Analysis 4.0

64. Comment p. 4-1

‘The assumption that “the proposed facilities would be constructed as deseribed in section 2.0 of
the EIS™ became incorreet and Section 2, Proposed Actions, of the DEIS became outdated when.
on March 26, 2014, Constitution added eleven 100 foot tall transmission towers to its project
through a supplementary report to FERC. The construction of these transmission towers could
cause significant, direct and indirect. cumulative and long-term negative environmental impacts
during both their construction and operational phases. The DEIS, however, provides no
description or evaluation of the environmental consequences of this important new proposed
action. FERC should re-write the DEIS so that it includes and analyzes this new proposed
action and then re-submit the DEIS so that affected people can comment on a complete
rather than incomplete DEIS.

65. Comment p. 4-2

The section first describes the underlying bedrock as “Mesoproterozoic metamorphic rock, the
majority of which is overlain by till, recent alluvium, kame deposits, or is exposed bedrock™ and
five sentences later describes it as “alternating strata of sandstone and shale”. Constitution
proposes using the power of eminent domain to blast a trench a mile long and four and a half feet
deep through our land. FERC should revise this section of the DEIS to make it give an
accurate and consistent description of the bedrock underlying the proposed pipeline route.

66. Comment p. 4-2

The descriptions of the topography of Delaware and Otsego Counties provided are pointless
since they refer 1o the entire counties rather than to the specific topography of the proposed
route. Moreover, they do not state the key topographic fact of the proposed route: the proposed
route traverses steep slopes and ridge fops where bedrock is shallow, creeks and streams
originate and where there are many bogs, swamps and ponds. FERC should re-write the
DEIS to describe accurately the topography of the proposed and alternative pipeline routes
and thus provide an adequate basis for evaluating the environmental consequences of the
proposed alternative as compared to other reasonable alternatives with different
topographies.

67, Comment p. 4-4

The DEIS indicates that Constitution has not provided the results of the geotechnical studies for
all the proposed crossings. The DEIS is not sufficiently complete to provide an adequate basis
for comparing the environmental consequences of alternative reasonable routes for the pipeline.
Nor is it sufficiently complete in its provision of technical studies for the publie to provide
informed comments. To permit adequate public ¢ and adeq luation of the
comparative environmental consequences of reasonable alternative routes, FERC should
re-submit the DEIS for comments of affected people and reassess the comparative
environmental consequences of alternative routes once the geotechnical studies it says are
lacking have completed.
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CO50-63

CO50-64

CO50-65

CO50-66

See the response to comment SA2-1 regarding the
communication towers.

Section 4.1.1 of the EIS has been revised to clarify that the text
was discussing two separate topics: overall geologic setting and
surficial geology.

All of the alternative routes discussed in section 3.0 of the EIS
included evaluation of steep slopes, shallow bedrock, and number
of waterbody crossings. In addition, section 4.1.3.4 of the EIS
provides information regarding specific measures that would be
followed for areas of steep slopes. Describing in detail the
localized topography along 124 miles of proposed route is
beyond the scope of this EIS. However, site-specific topographic
issues are discussed within the EIS (such as in section 4.1.3 of
the EIS) and listed (appendix G) where applicable.

See the response to comment CO41-11.
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CO50-67

COS0-68

CO30-69

CO350-70

68, Comment p. 4-15

The DEIS says. .. .the proposed pipeline cross 43.5 miles of shallow depth to bedrock that may
require blasting.” That is almost 37% of'the proposed route. By contrast. Alternative M. as
deseribed m the DEIS, would largely traverse glacial till deposits in the valley bottoms and
would cross only 29.7 miles of bedrock, or only 15% of this alternative route. Another
reasonable alternative, not considered in the DEIS. that more closely followed the 1-88 corridor
would probably cross even less bedrock. In the DEIS, FERC should explain its rationale for
favoring a route that requires so much blasting through bedrock over alternative routes
that would not require so much blasting through bedrock.

69. Comment p. 4-5

On page 1-3 the DEIS states that Constitution has ficld surveved approximately 534 of 707 land
tracts or about 76 percent of the total number of tracts. On page 1-4 the DEIS states that **. . .a
substantial number of the outstanding surveys for Constitution’s project. .. would have to be
completed after issuance of the Certificate”. Twenty-four percent of the required field survey
data are not yet available. It is then premature to draw the conclusion that “the construction and
operation of the proposed pipeline project would not adversely impact any state-listed species™.
To extrapolate from surveved to un-surveved tracks is not an acceptable methodology for
determining the presence or not of state-listed species. Some of these species, which are rare
species, are likely to occur in only certain, restricted sites. It is probably that many of these sites
were not surveyed. FERC should revise its conclusion to say that it is not yet possible to
make a conclusion as to whether the proposed pipeline project would or would not
adversely impact any state-listed species.

70. Comment p. 4-15

The DEIS indicates that Constitution does not vet know exactly how it intends to make its trench
through the types of bed rock it says it will encounter. Constitution appears to be planning to
experiment to see what works. Landowners, therefore, will not know what will happen on their
land onee it is confiscated. The DEIS should be re-written to clearly describe the methods
Constitation intends to use for different types of bedrock so that landowners know what to
expect if the pipeline crosses their land and can come to fair easement agreements with
Constitution regarding the construction and operation of the pipeline.

71. Comment p. 4-94, 98
The DEIS says,

“Constitution’s field reconnaissance surveys and wetland delineations were conducted
from June 2012 to September 2013... Constitution has not vet acquired survey access for
about 24 percent of the pipeline route (and estimated 30 miles). has finalized special
status species surveys focused on a subset of the route accounting for approximately 8
miles, and has not surveved three of the proposed contractor vards sites.”

Later the DEIS says,

“Constitution is still conducting surveys and consulting with the FWS regarding federally
listed threatened and endangered species that may be present in the project area and “In
addition, Constitution has added additional access roads and contract yvards that have not
been reviewed by the agencies.”
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CO50-67

CO50-68

CO50-69

CO50-70

Section 4.1.3.8 of the EIS states that the entire proposed route
would cross 45.5 miles of shallow depth to bedrock that may
require blasting. As depicted in table 3.4.1-4, alternative M
Segment 5/6 would cross 29.7 miles of shallow bedrock.
However, the corresponding segment of the proposed route
would cross 0.2 mile less shallow depth to bedrock than
alternative M Segment 5/6. The alternative M routes discussed in
section 3.0 do not provide an analysis of the entire proposed
route. They are an analysis of the segment of the proposed route
which corresponds to the area of the proposed alternative. In
addition, as stated in section 4.1.3.8 it is expected that a large
portion of the bedrock would be ripped using conventional
excavation techniques and that blasting would not be required.

See the response to comment CO5-4. In section 4.7.3 of the EIS,
we recommend that prior to construction, Constitution should file
with the Secretary the results of any outstanding surveys for New
York and Pennsylvania federal and state-listed species and
identify additional mitigation measures developed in consultation
with the applicable federal and state agencies. The regulating
federal and state agencies would be most suited to assist
Constitution with development of protective mitigation measures
for these species. This recommendation was the basis for our not
likely to adversely affect determinations. In addition, see the
response to comment FA4-3 regarding survey permission.

As described in section 2.3.1 of the EIS, bedrock would be
broken up and removed where practical by ripping or hammering
the rock with a pointed backhoe attachment before excavating it
with a backhoe. If rock cannot be removed by ripping or
hammering, then blasting may be required. The EIS lists the
areas where shallow depths to bedrock occurs.

See the response to comment CO50-68.
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CO50-70
cont'd

CO50-71

CO50-72

CO50-73

These statements in the DEIS elearly indicate that Constitutions field reconnaissance surveys
and wetland delineations are seriously incomplete. May is a particularly important month for
recording plant and bird species, yet the surveys took place starting only in June. Constitution
has not surveyed 24 percent of the proposed route. It has finalized special status species surveys
for only 6 % of the route. It has not compared the occurrence or status of special status species
along the proposed route with other reasonable alternative routes. Tt has not surveyed three yard
sites. It is still consulting with the FWS. If these data are important then FERC cannot draw
valid conclusions without them about how the proposed pipeline would or would not adversely
impact any state-listed species. Nor can it compare the consequences for threatened plants and
animals of the proposed route with the consequences along reasonable alternative routes. FERC
should: (1) revise this section of the DEIS to state that sufficient data are not yvet available
to draw reliable conclusions about the adverse impact of the pipeline on state-listed species;
and (2) formulate its conclusions only when sufficient data about the species along the
proposed and reasonable alternative routes have been collected according to acceptable
scientific methodologies at the correct time of the year and along the entire proposed and
altermative routes.

72. Comment p. 4-13

If Constitution files the results of the formal slope stability study for the area at MP 30.3 only by
the end of the draft EIS comment period, the public will be excluded from commenting on the
study. FERC should extend the comment period to allow public comment on a completed
DEIS.

73. Comment p. 4-14

The statement that .. .the potential for flash flooding to occur is low...™ is proven incorrect by
the statement in the paragraph about the effects of Tropical Storm Lee. It is also contradicted by
my personal experience over the last 50 years. during which Thave seen many flash floods on the
Charlotte River and its tributaries. The DEIS should analyze the data that would indicate how
often and of what magnitude tlash floods could occur and what effect they could have on
the pipeline and should take into account the experience of long-time residents along the
proposed pipeline route,

74, Comment p. 4-12
The DEIS says.

“Constitution has not indicated if it would adhere to these mitigation measures; therefore to
adequately assess the impacts on these karst and steeply sloped arcas. we recommend that
Constitution should adopt the recommendations and mitigation measure for steep slope and
karst areas provided in the Geological Reconnaissance Memorandum dated October 4,
2013.”

It FERC does not have enough information to “adequately assess the impacts™ of the pipeline on
steep slopes and karst topography, certainly the affected public does not ¢ither. FERC should
require Constitution to revise its proposed actions te include the recommendations and
mitigation measures provided in the Geological Ree i ¢ Memorandum dated
October 4, 2013, revise the DEIS accordingly and re-submit the DEIS for comment by the
affected public once it is complete.
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CO50-71

CO50-72

CO50-73

See the response to comment SA1-2. Constitution filed an
update on June 3, 2014 for a reroute extending from MP 30.16 to
MP 30.53 designed to avoid the landslide area.

See the response to comment CO1-5.

See the response to comment LA10-1.

Companies and Organizations Comments
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CO50-74

CO50-75

CO30-76

CO30-77

75, Comment p. 4-14

Based on 30 years of experience with looding of the Charlotte River and its tributaries. | refute
the statement that “The potential for Hlash flooding to oceur and significantly impact construction
or operation of the proposed pipeline is low...” I know from personal experience how fast
rivers and creeks along the proposed pipeline route can rise and how severe erosion can be on
roads and skidding trails. The right-of-way will cross thin, erodible soils. When siripped of
vegetation, these soils will no longer retain water. Run-off will be faster and will contribute to
increased and more rapid flooding, That the proposed route goes along ridge-tops will
compound the risk from flooding. The DEIS, morcover, contradicts its own evidence from the
flooding caused by Hurricane Irene in 2011, FERC should revise the DEIS to reflect
accurately the likelihood that eliminating vegetation in a strip along the top of the ridges
for 124 miles will increase the risk of flood damage.

76. Comment p. 4-16

The DEIS says, “Impaets on ...springs, wetlands...” could result from blasting, Blasting through
the bedrock in the wetlands between Clapper Lake and Mud Pond would inevitably affect these
wetlands as well as the two water bodies. The DEIS provides for no effective measures to avoid
the irreversible, severe impact such blasting would cause on the Clapper Lake and Mud Pond
wetlands or on other such wetlands and water bodies along the proposed route.  The DEIS
provides no valid basis for FERC to conclude that Constitution’s Blasting Plan is “acceptable™
The DEIS should be revised to describe accurately how blasting through bedrock will
aflect wetlands and water bodies such as Clapper Lake and Mud Pond and should require
Clonstitution to avoid them rather than blast through them.

77. Comment p. 4-19

The DEIS says that special measures are required for the three springs and three private drinking
water wells between MP 115 and 124 to counter the negative effects of pipeline construction.
Yet the DEIS does not even mention that Constitution proposes to route the pipeline through the
Clapper Lake and Mud Pond wetlands. The mitigation provision of “an alternative water
source” obviously is inapplicable to water bodies. Nor could Constitution possibly “compensate
the affected owner or repair the damage™ to such pristine water bodies. “Blast monitoring and
post-blast surveys to assess any potential concerns™ would do nothing to remedy, minimize, or
avoid the damage to these wetlands (or the springs and private drinking water wells) from
blasting, since the blasting will have already taken place. The DEIS thus simply ignores the
negative effects on wetlands of Constitution’s blasting through adjacent or underlying bedrock.
The DEIS should be revised to include a science-based discussion of how blasting through
bedrock beneath or adjacent to wetlands will affect the ecology of the wetlands and should
recommend that such wetlands be avoided rather than crossed.

78, Comment p. 4-24

The proposed route will cross 630.1 acres of prime farmland or farmland of statewide
importance, The DEIS does not provide comparable figures for Alternative Route M since the
tables in Section 3 refer to miles of agricultural land crossed not acres affected and refers to
farmland not to prime farmland. The DEIS should be revised to include comparable data for
the acres of prime farmland that Alternative M would affect.
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CO50-74

CO50-75

CO50-76

CO50-77

See the response to comment CO1-5. See the response to
comment CO41-16 regarding erosion control devices. During
construction and restoration, Constitution would be required to
install and maintain erosion and sediment control devices to
minimize erosion and stormwater runoff. After restoration has
been completed, the vegetation covering the operational right-of-
way, as well as features such as permanent slope breakers, would
minimize stormwater runoff and erosion. Increased flood
damage from construction of the proposed projects is not
anticipated.

Although shallow bedrock is anticipated to occur in the area of
the Kernan Land Trust property, it is unclear whether bedrock
occurs within 5.5 to 7.5 feet of the ground surface. If it does
occur within the proposed trenching zone, then Constitution
would first attempt to remove the bedrock through mechanical
means such as ripping or hammering the rock with a pointed
backhoe attachment as described in section 2.3.1 of the EIS.
Only if bedrock does occur within the trenching zone and if it is
not rippable using mechanical means, would blasting be
evaluated. Constitution’s Blasting Plan requires the blasting
contractor to also prepare a site-specific blasting plan that
includes site-specific details and blasting procedures which
would be tailored to ambient conditions and resources as
described in section 4.1.5 of the EIS.

As stated in section 4.4.3 of the EIS, blasting may be necessary
across an estimated 1.6 miles of wetlands. Constitution would
maintain the original wetland hydrology by preparing site-
specific blasting plans tailored to the local conditions, installing
trench plugs, and restoring pre-construction contours.

The commentor’s statement regarding prime farmlands and
Alternative M is noted.

Companies and Organizations Comments
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CO350-78

CO50-79

CO350-80

CO50-81

79. Comment p. 4-27

Table 4.2.2-3 indicates that in Delaware County the pipeline will aftect only 5.5 miles of
vulnerable soils. On the Kernan Land Trust property alone there are at least 0.5 miles of
vulnerable soils. The-figure of 5.5 miles thus is highly doubtful, especially considering that 23%
of the pipeline route has not been surveyed on the ground and that the proposed route follows
ridge tops with shallow bedrock for most of its distance. The DEIS should provide aceurate
data for vulnerable soils.

80. Comment p. 4-34

FERC recommends that “Constitution should adhere to a maximum allowable construction
equipment rutting depth of 4 inches...” It does not say how such adherence will be measured,
monitored or enforced. The DEIS should specify how this recommendation will be
eftectively measured, monitored and enforced.

81. Comment p. 4-41

The DEIS says. “Blasting could affect groundwater quality by temporarily changing groundwater
levels and increasing groundwater turbidity near the construction right-of-way..." Blasting
through the wetlands between Clapper Lake and Mud Pond on the Keman Land Trust lands will
certainly affect the water quality of these water bodies. They are highly unlikely to retum to
their current pristine state because outflows are very slow. The DEIS says nothing about these
two wetlands (in spite of data provided to Constitution by the Kernan Land Trust). This
statement clearly indicates that the only way to avoid these negative effects of blasting on
Clapper Lake and Mud Pond is to move the alignment of the pipeline so that it does not cross or
go near these water bodies. The DEIS should recommend that the route of the pipeline be
moved so that blasting through bedrock does not affect Clapper Lake and Mud Pond
wetlands,

82, Comment p. 4-43

The DIES's conclusion here does not mention but simply ignores the inevitable and
irreversible significant effects on wetlands that would be caused by blasting through
bedrock under them or near them The DEIS should be revised so that it analyzes
thoroughly the effects of blasting on wetlands such as that which occurs around
Clapper Lake and Mud

83. Comment p. 4-54

This seetion describes many impacts that operations such as blasting, ¢learing, and backfilling
could cause on water bodies. All these impacts would affect the Clapper Lake - Mud Pond
wetland complex, since the proposed route runs through the wetland between them. The water
of these water bodies changes very slowly it at all, so contamination will not be diluted. washed
away or disappear within any time period that can be defined or that will be too short to be
considered significant. The Keman Land Trust has, with expert advice, identified two alternative
routes that follow existing right-of-ways to the south of Mud Pond and has pointed out that the
data in the Resource Reports provided by Constitution indicate that a route along the 1-88
corridor would cause less negative environmental impact than the proposed route. The DEIS
should recommend that the pipeline route be moved to a route that does not affect the
Clapper Lake or Mud Pond or their surrounding wetland.
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CO50-78

CO50-79

CO50-80

CO50-81

As stated in table 4.2.2-3 of the EIS, data regarding vulnerable
soils were obtained from the NRCS rather than field surveys.

As stated in section 4.2.4 of the EIS, in agricultural areas where
soils become saturated before topsoil segregation occurs, the
Agricultural Inspector would either halt work or allow
construction to proceed as long as rutting does not exceed pre-
determined depths. Our recommending about rutting depth
would be monitored by the Agricultural Inspector. The FERC’s
third-party compliance monitors would also monitor adherence to
this recommendation.

See the responses to comments CO5-10 (wetlands) and CO50-75
(blasting). Section 3.4.3 of the EIS has been revised with new
information regarding the Kernan Land Trust property and our
assessment of potential impact avoidance, minimization, and
mitigation measures.

See the responses to comments CO5-10 (wetlands), CO50-62
(minor route variations), and SA4-2 (alternative M).
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CO30-82 | 84. Comment p. 4-62, 63

The DEIS says, “The majority of the project’s wetland impacts would occur from construction
within temporary workspaces (75.7 acres) and therefore return to preconstruction conditions
following construction....” and “The majority of the impacts on wetlands from the proposed
pipeline would be temporary and short-term...”. Scientific evidence and practical experience do
not support these statements. The effect of aggressive introduced species on a pristine wetland
cannot possibly be “temporary and short-term™. Dr. Bernd Blossey, of the New York State
Invasive Species Institute at Cornell University and a world authority on invasive species with 30
years of experience. makes this clear in a letter to FERC dated March 23, 2014 of which the
following is a quotation:

“I have reviewed Section 4.5.4 Noxious Weeds and Other Invasive Plant Species of
the Draft Environmental Impact Study for the Constitution Pipeline and
Constitution’s Invasive Species Management Plans for New York State. In my
professional judgment, these documents neither describe nor propose any methodologies
or procedures that would effectively prevent and control the spread of aggressive invasive
species into the wetlands along the proposed pipeline route or maintain their infestations
to below an acceptable level that would not unaveidably and irreversibly negatively
affect the ecology and native plant species in these wetlands.”

The DEIS should be revised so that it acknowledges the inevitable and irreversible effect of
infestation of wetlands by exotic species on the Clapper Lake — Mud Pond wetland complex
and on other wetlands along the proposed pipeline route and to acknowled ge that wetlands
along Alternative M are already infested with aggressive introduced species.

CO50-83 85. Comment p. 4-62-63
The DEIS says,

... Constitution would finalize invasive plant surveys upon receipt of survey permission
and would subsequently determine the locations of wash stations. Because surveys are
not complete and the locations of weed wash stations have not vet been provided, we
recommend that: Prior to construction, Constitution should file with the Secretary
the final, complete results of invasive plant surveys and the planned locations of
weed wash stations for review and written approval of the Director of OEP.”

If the surveys are not complete and the locations of weed wash station have not yet been
provided then the DEIS is not complete enough for the public to be able to make knowledgeable
comments. FERC should extend the comment time so that the public can comment on a
complete DEIS.

coso-gq | 86 Comment Page 4-65, 66
The DEIS says,

“Re-vegetation and noxious weed control plans are included in Constitution’s state-specific
ECPs, Constitution proposes to restore wetlands with seed and mulch. . .Following
construction, Constitution would ensure that all disturbed areas successfully re-vegetated.

CO50-82

C0O50-83

CO50-84

See the response to comment FA6-10 regarding long-term
monitoring of the pipeline right-of-way for invasive species.

See the response to comment FA1-1.

See the responses to comments CO5-10 (wetlands).

Companies and Organizations Comments
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CO50-84

cont'd

COS50-85

The plans are based on an assessment of wetland impacts using remote sensing techniques
for portions of the pipeline corridor which could not be assessed due to the lack of landowner
permission. Wetland impacts were also assessed using ground surveys where landowner
permission was granted.”

The Kernan Land Trust has documented the presence of a network of wetlands on its property
between Clapper Lake and Mud Pond, both NYSDEC regulated wetlands. These wetlands were
apparently not detected by the “remote sensing techniques™ referenced on page 4-66. since the
DEIS has failed to acknowledge the presence of these wetlands in any maps, descriptions, tables,
analyses, or calculations. Further, the Kernan Land Trust provided FERC and Constitution with
a map showing a preliminary boundary of these wetlands in its comments on Constitution’s
Resource Reports. Yet, even with both Constitution and FERC alerted to the presence of these
wetlands, there is no acknowledgement of their existence anywhere in the DEIS, calling into
question the effectiveness of the methods used. as well as the adequacy and trustworthiness of
the entire wetlands analysis. Our property is but one of many properties not yet surveyed.
Although we denied unconditional access, we did provide pertinent mformation, collected by
experts, regarding the presence of wetlands so that it could be considered in the impact analy
We cannot trust that other wetlands have not gone undetected by “remote sensing techniques™.
We have arranged with both the NYSDEC and ACOE to delineate and confirm these wetland
boundaries as soon as conditions allow in the coming weeks. FERC should re-examine the
purported extent of wetlands as reported by Constitution within the project area and revise
its analyses.

87. Comment p. 4-66

The DEIS says. *“These plans are currently under review to ensure appropriate compensation for
impacts on aquatic resources.” In fact, it would be impossible to compensate for the ecological
damage the pipeline would cause on such water bodies as Clapper Lake and Mud Pond., which
are unigue, pristine wetlands that have not been infested by introduced species. FERC should
revise the DEIS to require Constitution to aveid such wetlands.

88. Comment p. 4-67
The DEIS says,

“With adherence to the ECPs. Procedures, the NYSDEC and COE permit requirements, and
our recommendations. impacts on wetlands would be minor. While adverse and long-term
impacts on wetlands would oceur, with Constitution’s implementation of its mitigation we
conclude the impacts would be reduced to less than significant levels.”

The conclusion stated here is unsupported by the DEIS's previous information and analyses.

(1) The ECPs, as stated by Dr. Bernd Blossey. will not reduce the spread of invasive plant
species into wetlands to less than significant levels. (2) The NYSDEC and the COE have not
issued permit requirements so it is not possible yet to analyze whether they will be effective or
not in reducing negative impacts to less than significant levels. (3) There is no indication in the
DEIS that FERC will be able to enforce Constitution’s adherence to “its mitigation” or that
Constitution will be penalized to an extent that will cause it to implement the “mitigation™. (4)
The mitigation™ is scheduled to last only during construction and then three vears subsequently.
not for the entire period of the operation of the pipeline. (5) FERC does not define what it means
by the term “less than significant levels™ — “less than significant™ over what time period, for what
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CO50-85

See the response to comment FA6-10 regarding long-term
monitoring of the pipeline right-of-way for invasive species. See
the response to comment CO42-33 regarding mitigation and
monitoring of adherence to required mitigation. As stated in the
Party Letter and the Executive Summary of the EIS, the FERC
staff has determined that approval of the projects would have
some adverse environmental impacts, but these impacts would be
reduced to less-than-significant levels with implementation of
impact avoidance, minimization, and mitigation measures
proposed by the Applicants and with additional measures that we
are recommending. As stated in section 4.4.3 of the EIS, wetland
monitoring would be carried out until wetland restoration is
deemed satisfactory by the FERC.
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CO30-85

cont'd

CO50-86

CO50-87

species and according to whom? Certainly the contamination and infestation of the Clapper
Lake — Mud Pond wetland on the Kernan Trust Land will be extremely “significant™ to the
trustees, will affect many species of plants and animals and will last forever, FERC has no
authority, data, capability or knowledge to be able to decide what is a “less than significant”
impact on the Clapper Lake — Mud Pond wetland complex. FERC should re-write this
conclusion section so that it is based on scientific data and actual NYSDEC and COE
permit requirements.

89, Comment p. 4-70

The DEIS ignores information provided to Constitution and FERC about the Clapper Lake —
Mud Pond wetland complex between MP 90.7 and MP 91.7. This complex encompasses rare
pristine bogs and a black spruce swamp. The DEIS should include and analyze all data
provided to FERC and Constitution, especially regarding the wetlands on the property of
the Kernan Land Trust.

90, Comment p. 4-70

The DEIS says, “Constitution identified 35 acres as the minimum size of interior forest habitat
that would support most interior forest bird species (Robbins et al.. 1989). FERC thus accepts
without question a Constitution’s statement that gives every indication of being out-of-date and
self —serving. In fact, the article “Effect of reproductive rate on minimum habitat requirements
of forest breeding birds™, by Melisa. D Vance. Melisa D, Leonore Fahig and Curis H. Flather,
published in Ecology 84 (10) is the “first direct test for a negative relationship between minimum
habitat requirements and annual reproductive rates™. It thus supersedes the article published in
1989 that the DEIS uses as the basis for its conclusions. Moreover, the article by Vance et al.
gives as references over 100 other articles on the same subject. For FERC to rely on only one
25-year-old article provided to it by Constitution itself is therefore, a scientifically unacceptable
methodology for a serious evaluation of the effect of the pipeline right-of-way through interior
forest on forest birds. The article by Vance et al., morcover, says the following:

“A major challenge facing conservation biologist and wildlife managers is to predict how
fauna will respond to habitat loss. Different species require different amounts of habitat for
population persistence, and it is imperative that we identify the factors that affect these
habitat requirements. This study shows a clear negative relationship between a forest bird
species’ reproductive rate and the amount of habitat required for a certain probability for
presence in the landscape. This result brings empirical evidence to the long-held belief that
species with low reproductive potential are more prone to extinetion due to habitat loss than
species with high reproductive potential. Until landscape-scale minimum habitat
requirements need to maintain viable populations can be measured empirically, it will be
necessary to maintain large tracts of forest through the breeding range to ensure population
survival of all species.”

The analyses and conclusions in this arficle alone eliminate the basis for the statement that 35
acres is the “minimum size of interior forest habitat that would support most interior forest bird
species”. They indicate that: (1) FERC should be concerned not about “most™ species of birds
that would be affected but rather about those species that would be most affected because they
require interior forest in order to ensure population survival; (2) scientifically valid analysis of
the effect of fragmentation on the survival of bird species requires a landscape level analysis, not
simply a statement of the minimum size of patches. as the DEIS provides: (3) an article from
27

C0O50-86

CO50-87

See the response to comment CO5-10 (wetlands). Section 4.8.4
of the draft EIS specifically mentioned the commentors’ concerns
about the Clapper and Mud Lakes wetland complexes.

The discussion of interior forest in section 4.5.3 of the EIS has
been revised.
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CO50-87
cont'd

CO50-88

CO50-89

1989 is no longer a valid reference is no longer a valid reference for FERC to base its conclusion
about the effect of the proposed pipeline on bird species. In sum, this section of the DEIS is
completely unacceptable in its references and arguments and thus provides an entirely unsound
basis upon which to rest FERC’s conclusions with regard to the effect of the proposed pipeline
right-of-way on the reproductive potential of bird species in the interior forest the pipeline will
cut through. FERC should re-write this section of the DEIS so that it is based on FERC’s
own analysis of up-to-date, scientifically sound data and research on the effect of a 100 foot
wide right-of-way being cut through interior forest on the reproductive rate of bird species
whose populations are declining in the landscape through which the proposed pipeline
would pass.

91, Comment p. 4-84
The DEIS says.

“Constitution minimized the potential for these long-term effects by co-locating the proposed
workspace with other rights-of-way in certain areas for approximately 9 percent of the
proposed alignment. and by reducing the construction right-of-way to 100 feet in interior
forest area. where able™.

Neither common sense nor scientific data support this superficial, dismissive statement. (1) It is
obvious that Constitution did not “minimize the potential for these long-term effects™ if it
collocated only 9 percent of the pipeline, when the DEIS itself describes alternatives in which
much longer distances could be co-located: (2) The co-location of 9 percent of the pipeline is
inconsequential — only 11.2 miles out of 124 miles. Alternative M, or another route that largely
collocates with the I-88 corridor, offers a route that would largely co-locate with an existing
right-of-way and which would go through already disturbed habitat; (3) common sense indicates
that 10 feet of difference in the width of a right-of-way cut through a solid block of interior forest
will be inconsequential in “minimizing” the effects of fragmentation of interior forest; and (4)
the DEIS provides no scientific data to support any of the assertions it makes in this section.

The DEIS should be revised so that it provides a serious, science-based analysis of the long-
term effects on wildlife of cutting a 100 foot wide strip through interior forests.

92, Comment p. 4-85

The DEIS says “...the creation of additional edge habitat could benefit foraging mammal
species, such as white-tailed deer and raccoons...” and claims that would be a positive impact
from the pipeline. There is no lack of edge habitat along the pipeline route while the area of
interior torest is shrinking as forested land parcels are sub-divided. An overly dense population
of white-tailed deer has already created serious forest management problems for the Charlotte
Forest. White-tailed deer browsing of natural undergrowth has been scientifically proven to
negatively affect the populations of many species of plants and animals, The pipeline would,
according to this part of the DEIS, provide a corridor for even more deer to move into the
Charlotte Forest, The mereased deer population would cause the destruction of even more tree
seedlings, making the forest’s silvicultural and financial management even more difficult. This
section of the DEIS should be re-written to accurately discuss and evaluate the combined
negative effects of the pipeline wildlife through fragmentation of interior forest species with
its negative effects by increasing the populations of white-tailed deer.
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CO50-88 See the response to comment SA4-2 regarding interior forest and
alternative M. See the response to comment CO9-1 regarding a
reduction in the right-of-way width.

CO50-89 We acknowledge that modified habitat types can be a negative
for some wildlife species, such as migratory birds in interior
forests, but can be a positive for other species, such as deer in
edge habitats. Although the proposed route would cross largely
undisturbed lands within the Kernan parcel, our review of aerial
photography indicated that several cleared areas and/or areas
with herbaceous or scrub habitat (which may be attractive to
deer), along with access roads, already occur on the Kernan
parcel, as would be expected within a “working forest” that is
subject to selected tree harvest.
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CO350-90

CO50-91

CO50:92

CO50-93

93, Comment 4-86

The text does not support the conclusions. (1) To say that “our recommendation to develop an
Upland Forest Mitigation Plan.. would further minimize impacts on wildlife due to forest
clearing™ 1s patently false. The preparation of a plan in itself will do nothing to “mimmmize
impacts on wildlife” — a plan is simply words on paper. (2) Benefits to wildlife would occur
only if the plan formulated effective measures and 1f these measures were implemented
effectivelv. (3) The statement fails to specity what type of wildlife the Upland Forest Mitigation
Plan would benefit. Not all types of wildlife are of equal concern. (4) The public cannot know
if Constitution really intends to prepare and implement this recommended plan, since FERC only
recommends that to Constitution but does not specify what action 1t will take, il any, 1f
Constitution does not prepare the Upland Forest Mitigation Plan. (5) Because Constitution
intends to run its pipeline through private property, it would presumably need the cooperation of
the affected landowners to formulate and implement an Upland Forest Mitigation Plan. As of
April 7. 2014, Constitution has not consulted with the Kernan Land Trust about the Upland
Forest Mitigation Plan, indicating that it is likely that Constitution has not consulted with any
landowners about the content and implementation of this plan. It is unlikely, therefore, that the
Upland Forest Mitigation Plan will be effective. even if it has been formulated. (6) It is not
possible to comment accurately on a plan that does not even exist, vet the public in general,
public agencies, such as the NYSDEC and the EPA, and landowners have a right to comment on
such a plan. This section of the DEIS should be revised to include the mitigation measures
Clonstitution proposes for running the pipeline through upland forests, enforcement and
complianee penalties, and the DEIS should be re-submitted for public comment on the
Upland Forest Mitigation Plan.

94. Comment p 4-98

The DEIS says. “Constitution is still conducting surveys and consulting with FWS regarding
federally listed threatened and endangered species that may be present in the project area...” and
“Constitution has added additional access roads and contract yards that have not been reviewed
bv the agencies...” These statements indicate that the DEIS is seriously incomplete, FERC
should revise the DEIS to include all data that the DEIS itself says are required for a
complete DEIS and then resubmit the completed DEIS for public comment.

95, Comment p. 4-104

That .. surveys to determine the presence/absence of additional species are engoing...” elearly
indicates that FERC itself believes that important data are still missing. If these data are
important then FERC should not be making conclusions about how the proposed pipeline would
or would not adversely impact any state-listed species. FERC should withhold making a
conclusion until it has available the data that it believes are required. FERC should revise this
section of the DEIS to say that sufficient data are not yet available to make a conclusion
about the adverse impact of the pipeline on state-listed species.

96, Comment p. 4-114
The DEIS says.

“If an easement cannot be negotiated with a landowner and if the projects are approved by
the Commission, Constitution may use the right of eminent domain to acquire the property
necessary to construct and operate its project.”
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C0O50-90

CO50-91

CO50-92

C0O50-93

Constitution’s Preliminary Migratory Bird and Upland Forest
Plan was filed on May 6, 2014
(http://elibrary.ferc.gov:0/idmws/file list.asp?document id=1421
3683). The plan was developed in coordination with the FWS
and state agencies. The EIS has been updated with our
assessment of this draft plan. See the response to comments
FA4-29 and FA4-30 regarding mitigation and monitoring
adherence to the proposed mitigation.

See the response to comment FA1-1.

See the response to comment CO50-68.

The commentor’s statements regarding Constitution’s threats of
eminent domain are noted.
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CO50-93
cont'd

CO50-94

CO50-95

CO50-96

The statement confirms that fair negotiori agr or comp !

irrel to Constitution, since if negotiations with land, s fail, Constitution witl be
empowered to take land by eminent domain. Constitution has no incentive to engage in
meaningful negotiations with landowners. The experience of the Kernan Land Trust confirms
this attitude of Constitution. No employee of Constitution has ever talked to the Kernan Land
Trust trustees directly about its plans to use our land for its pipeline. When an appointment to
talk to a representative was made, he said he was too busy and sent two employees of Doyle
Land Service. They were uninterested in a discussion and were clearly sent with instructions 1o
intimidate the trustees with a threat that our only choice was between signing Constitution’s
easement agreement and having our land confiscated. FERC should re-write the DEIS to
recognize and discuss the fact that Constitution has used the threat of eminent domain to
try to intimidate land owners into si

g agr

97. Comment p. 4-114

Constitution sent us an easement agreement that John Lyons, Esq. counsel for the Henry 8.
Kernan Land Trust, reviewed, found to be completely unacceptable and advised us not to sign.

In particular. our lawyer asked that the right-of-way be “extinguishable™ if the pipeline were not
built or did not cross our land. Constitution met our lawyer’s attempts to open a discussion with
inflexibility and non-communication. refusing, without explanation, this or any other
modification in the easement agreement. This section of the DEIS does not, therefore. accurately
convey: (1) how Constitution has used the power of eminent domain to mtimidate landowners
into signing easement agreements counter to their own best interests; (2) why Constitution is
inflexible in the terms of its easement agreements; (3) what motivates Constitution to insist on an
“inextinguishable” right-of-way. FERC should revise the DEIS to discuss and evaluate how
Clonstitution has been using the threat of eminent domain and easement agreements to
intimidate landowners.

98. Comment p. 4-114

The DEIS does not mention how many landowners have or have not signed casement agreements
with Constitution. These data are an important indication of whether landowners feel the
pipeline will benefit or harm their own interests. FERC should revise the DEIS to include
discussion of the degree of acceptance and non-acceptance of easement agreements hy
landowners along the proposed pipeline route and analyze accurately the reasons for
landowner resistance to signing easement agreements with Constitution.

99. Comment p. 4-125

In a previous filing with FERC. it was incorrectly stated that the DEIS did not mention the land
of the Kernan Land Trust. In fact, on this page. the DEIS says,

“...As noted in table 4.8.4-2, the proposed pipeline crosses approximately 1 mile of a
Certitied Green Tag Forest in Delaware County known as the Charlotte Forest. The Charlotte
Forest 1s a 924-acre tract of land (NY-DE-226.000) named afier the Charlotte River, which
crosses the property. The landowners of the Charlotte Forest have filed several comment
letters regarding impacts on the forest and request avoidance of the tract, The landowners
state that the pipeline crosses Delaware County’s largest block of interior forest and could
introduce invasive species into the Clapper and Mud Lakes wetland complexes. Stafl from
the FERC met with landowners of the Charlotte Forest in September of 2012 to discuss their
concerns and to conduct a site visit of portions of the Forest. In letters to FERC. the
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CO50-94 The commentor’s statements regarding Constitution’s threats of
eminent domain are noted. See the response to comment FA8-3
regarding easement negotiations.

CO50-95 See the response to comment CO50-22 regarding number of
landowners that have signed an easement agreement. The
number or percentage of landowners who may or may not have
signed easement agreemtns is immaterial to the FERC’s
environmental review process.

CO50-96 See the response to comment CO50-62. See the response to
comment FA6-10 regarding long-term monitoring of the pipeline
right-of-way for invasive species.
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cont'd

C050-97

CO050-98

C050-99

CO50-100

landowners of the Charlotte Forest reported that their coordination attempts with Constitution
have been unsuccessful. Therefore, we have recommended in section 3.4.3.2 that
Constitution further assess minor route deviations for tract NY-DE-226.000 (the Charlotte
Forest) in coordination with the landowners and either incorporate a route that avoids the
resources of concemn or otherwise explain how potential impacts on resources have been
effectively avoided, minimized, or mitigated.”

As of April 6, 2014, Constitution had made no contact with trustees of the Kernan Land Trust in
order to obtain the additional information that the DEIS requests and had given no indication of’
how it intends to comply with FERC’s requirement stated on this page. Dr. Bernd Blossey. an
international authority on invasive plant species, and supervisor of the Director of the New York
State Invasive Plant Institute at Cornell University. in a letter to FERC dated March 23. 2014,
indicated his profession experience and scientific research have shown clearly that it will be
impossible to avoid. minimize or mitigate the spread of aggressive introduced species into the
Clapper Lake — Mud Pond wetland from the proposed route. FERC should therefore require
Constitution to find an alternative route around rather than through the Kernan Land
Trust land.

100. Comment p. 4-134

The proposed pipeline route in Delaware County runs along the northern border of the county
through the townships of Franklin, Davenport and Harpersfield. These towns have different
socioeconomic characteristics from each other and from other townships in Delaware County.
Ta be accurate and useful the DEIS should present data on the populations of these towns and
used these data to draw its conclusions. The DEIS should be re-written to provide
socioeconomic data on the specific townships through which the pipeline’s proposed route
passes and draw its conclusions based not on data for the whole counties but for the
specific affected townships.

101, Comment p. 4-136

We note that in numerous newspaper articles and radio advertisements, Constitution has been
promoting the pipeline as a way to create jobs in the area of New York where the pipeline will
run. According to the DEIS, the pipeline will create “ ...an estimated 5 indireet hires during
operation. Operation of [roquois’ project would require no additional workforce. FERC should
fairly balance the five new, indirect jobs against the many jobs and economic activity that
will be lost due to declines in property values for first and second homes, loss of tourism
income, and loss of production from agriculture and forest management.

102. Comment p. 4-136

Here the DEIS provides only the benefit side of what should be a balanced, rather than one-sided
cost/benefit analysis. The DEIS claims that the pipeline will generate $113 million in economic
benetits and 224 jobs. Basic cost/benefit analysis methodology requires that it should also
examine the potential for loss of income. property values. real estate taxes and jobs to be lost
over the project life. The DEIS should be revised to include not only the benefit side but also
the cost side of a cost/benefit analysis.

103. Comment p. 4-136

The DEIS s discussion fails to recognize that the economy of the region through which the
proposed pipeline will pass is directly connected to its undisturbed lands, elean air and water,
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C0O50-97

C0O50-98

CO50-99

C0O50-100

The commentor’s statement regarding the scope of the
socioeconomic analysis is noted. Our level of analysis is
consistent with the FERC standard (Guidance Manual for
Environmental Report Preparation, August 2002) Executive
Order 12898, and CEQ guidance (CEQ 1997a) and is sufficient
for an adequate assessment of potential impacts.

Section 4.9.1 of the EIS further states that the proposed project
would result more than 325 local jobs and 281 indirect jobs
during construction. Section 4.9.5 has been updated with new
information concerning property values. As stated in section
4.9.2 of the EIS, the impacts on tourism due to construction of
the pipeline are expected to be minimal.

We concluded in section 4.9.5 of the EIS that there is no clear
evidence that the presence of a pipeline results in decreased
property values. Property taxes are discussed in section 4.9.5 of
the EIS. Also, construction and operation of the projects are not
expected to result in the loss of jobs or income.

Constitution and the FERC have worked to minimize impacts on
businesses that would be impacted by the projects. As discussed
in section 4.9.5 of the EIS, Constitution would compensate
landowners at current market value for any crop damage, or
measureable loss resulting from construction of the project. In
addition, landowners would be compensated for any marketable
timber that is removed from their property during construction.
As stated in section 4.8.2 of the EIS, an easement agreement
between a company and a landowner typically specifies
compensation for losses resulting from construction, including
losses of non-renewable and other resources, damages to property
during construction, and long-term restrictions on existing uses
that would not be permitted on the permanent right-of-way.
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CO50-101

CO30-102

agriculture, outdoor recreation, including hiking, hunting, and fishing. The proposed pipeline
would degrade these important assets that are currently the basis of the local economy. Since
1946, for example, the areas of the Charlotte Forest that are capable of producing forest products
have yielded approximately two million board feet of timber, poles, pulp wood and firewood
worth about $1.5 million. This income has been used almost entirely to pay school, town, county
and federal taxes. At no cost to any level of government, the Charlotte Forest has provided the
public benefits of reliable flows of clean water, habitat for thousands of species of plants and
animals, recreation for hundreds of visitors and protection of pristine wetlands of regional and
statewide significance. The routing of the Constitution Pipeline through the Charlotte Forest
would reduce its financial viability. The proposed pipeline would traverse about 8( acres of
timber stands that are growing with the Charlotte Forest’s most valuable future timber crops.

The growth rate and quality of the trees on these stands have been improved through multiple
applications of silvieultural practices, such as thinning. releasing and pruning. At a moderate
growth rate of 200 bd. ft/acre/yr. at least 16,000 board feet of commercial wood per year grow on
these 80 acres. At a moderate value of $500 per thousand hoard feet the value of the timber in
these stands is increasing by $8.000 per year. Over the course of a rotation of 80 years the value
of the timber on these 80 acres will grow by approximately $640,000. The proposed pipeline
would cross the principal access road to a large part of the Charlotte Forest and directly under the
only suitable log landing site on that portion of the forest. It would increase the cost and
complexity of the woods operations necessary to manage the forest and harvest the timber. The
Charlotte Forest is only one of over a thousand rural properties that the proposed pipeline will
cross. It is likely that on many of these other properties, the pipeline will cause similar direct and
indirect negative financial and economic impacts. The DEIS should be revised to include
reliable data and analysis of the financial costs that the location of the pipeline through
productive private properties, such as the Charlotte Forest, and through a landscape that
provides the current economic base for the region.

14. Comment p. 4-136

The DEIS’s discussion fails to recognize that the economy of the region through which the
proposed pipeline will pass is directly connected to the beauty of its landscape. its undisturbed
lands and forests. its clean air and water and opportunities for healthy outdoor recreation. These
natural assets underlie the investments being made in second and retirement homes, The market
in second and retirement houses in turn maintains property values. increasing the tax base. The
people who own and live in second or retirement houses in stimulate the local economy with
their expenditures on repairs and maintenance. as well as purchases in local stores and payment
for services. The DEIS ignores the importance of an attractive environment in the economic
basis of the region through which the proposed pipeline would pass. It provides no data on the
value of second-homes or houses that retired people have bought and reconstructed. It does not
analyze the effect of the pipeline on the attractiveness of the region for such investments. The
DEIS should be re-written to rigorously analyze with data the direct, indirect and
cumulative economic costs that the proposed pipeline will cause,

105,  Comment p. 4-138
The DEIS says.

“Constitution could require police, fire and/medical services. depending on the type of
emergency: however, the anticipated demand for these services is not expected to exceed the
exiting capabilities of the emergency service infrastructure.”
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CO50-101

CO50-102

The commentor’s statement regarding the attractiveness of the
landscape of the project area is noted. Visual impacts and
tourism are discussed in sections 4.8.6 and 4.9.2 of the EIS,
respectively. There are existing linear projects already located
within the project area such as pipelines, power lines, and roads,
as well as other developments. Outdoor recreation areas are
discussed in section 4.8.4 of the EIS, and water resources and air
quality are discussed in sections 4.3.2 and 4.11.1 of the EIS,
respectively. The commentor’s statement regarding the market
for second / retirement homes is noted as well. Our analysis of
property values (and tax bases) would be relevant to all home
sales regardless of whether they were primary, secondary, or
retirement residences, and are discussed in sections 4.9.5
(property values) and 4.9.7 (tax bases) of the EIS. Section 4.9.5
has been updated with new information concerning property
values.

Table 4.9.3-1 of the EIS provides a summary of the number of
fire departments, police departments, schools, hospitals, and
hospital beds in the area of the proposed projects. The data
contained in table 4.9.3-1 were used as the basis for the statement
that the public service infrastructure appears to be adequate.
Emergency personnel would only be needed in the event of an
accident, thus anticipated demand cannot be estimated or
surmised.
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CO30-103

CO30-104

And it says,

“.. there appears to be adequate public service infrastructure in the project vicinity to
accommodate the temporary needs of 975 non-local construction workers and their
families™

These statements: (1) are based on assertions by FERC since it does not quantify either the
“anticipated demand™ or the “existing capabilities of the emergency service infrastrueture™
FERC should not rely on assertions in the preparation of a DEIS. especially one intended for
public comment. It should provide data to support its statements; (2) do not quantify the extra
costs that the local governments, and therefore, local taxpayers will have to support in order to
provide Constitution with its “anticipated demand for these services™. In the DEIS, FERC
should recognize that local taxpayers should not be forced to assume any extra costs for the
“anticipated demand” that Constitution will place on them during construction or operation of’
the pipeline; (3) do not explain what types of emergencies Constitution foresees or their degree,
frequency, timing or location in relation to the Proposed Actions; (4) do not identify or discuss
any relationship between the “anticipated services™ and the alternative routes: and (5) use the
word “appear” as the basis for drawing conclusions, a word that indicates that FERC does not
really know if there is adequate public service infrastructure or not. FERC should revise this
section of the DEIS to identify accurately, fully, and comparatively the anticipated impacts
on availability and costs of providing services to Constitution during the construction and
operational phrases of the pipeline on the different alternative routes and the effect of
providing these services on the budgets and capabilities of the local governments that
provide them.

106.  Comment p. 4-139

The DEIS describes the “Community Grant Program™ that Constitution has established and says
it *“...was established to identify and help fund noteworthy projects that benefit the surrounding
communities™ but that it does not “.._plan to link its Grant Program to mitigation that may be
required by regulatory agencies™. This section does not explain why Constitution decided it
wanted to “,..identify and help fund noteworthy projects...” if they supposedly have nothing to
do with the Constitution pipeline as implied here. Constitution obviously established its
“Community Grant Program”™ in order to increase acceplance or support of local government of
its project. In this section of the DEIS, FERC should have denounced Constitution’s blatant use
of money to increase its influence and augment support for its projects among local officials.
FERC should revise the DEIS to include an accurate analysis of why Constitution decided
to fund its Community Grant Program.

107.  Comment p. 4-141
In this section, FERC claims that the presence of a pipeline on a property will not affect the
property’s commercial value. 'The following points refute this assertion:

* (Common sense alone indicates . . .the presence of a pipeline and the restrictions
associated with a pipeline easement could. ..influence a buyer’s decision to purchase a
property...”" Who would be willing to pay current market value for a property once it has
a 30 inch gas pipeline running though it and an easement that gives perpetual control of
part of the property to a gas and oil company?
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CO50-103 The commentor’s statements regarding the community grant
program are noted. An analysis of the program is beyond the
scope of the EIS, as is an assessment of how a project sponsor
might attempt to generate public support for its project.

CO50-104 Section 4.9.5 has been updated with new information concerning
property values.
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CO50-105

s The value of the property belonging to the Keman Land Trust derives largely from its
pristine character and its lack of introduced plant species. Dr. Blossey, a world authority
on introduced plant species, is certain that the construction and operation of the pipeline
will cause introduced plant species to infest Clapper Lake and its surrounding wetlands.
The commercial value of the property will therefore decline. The DEIS should
acknowledge that the proposed pipeline negatively affects the quality of those
natural features and the commercial value of the property will decline.

e The DEIS addresses the environmental consequences of a proposed pipeline, not of
hydro-fracking. The pipeline will likely lower the cost and risk of deing hydro-fracking
nearby. Lower costs will increase the probability of hydro-fracking occurring. Contrary
1o what the DEIS savs, academic studies and news reports do indicate that nearby oil and
gas infrastructure depress property values. The paper “Impact of Oil and Natural Gas
Facilities on Rural Residential Property™ by Peter C. Boxall, Wing H. Chan, and Melville
L. McMillan examined the impact of oil and gas facilities on rural residential property
values using data from central Alberta, Canada and found they have *...a significant
negative association with property prices.” The article published in 2013 in the New
York Times entitled “Gas Drilling Jitters Unsettle Catskills Sales™ said the ... prospect of
hydraulic fracturing has spooked potential buyers..."” and quoted a realtor who shut down
her business in Wayne County, Pennsylvania. Homeowners were having trouble selling
rural properties “because people don’t want to be anywhere near the drilling,” In a 2005
peer-reviewed study. researchers found that oil and gas production “significantly affect
the sale price for rural properties,” and that the presence of oil and gas facilities within
2.5 miles of rural residential properties in Alberta, Canada reduced property values with
the potential for doubling the decrease, depending on the level of industrial activity.

e Recently, Texas landowners won a $2.1 million judgment against a pipeline in pipeline
easement disputes, after their parcel of land lost value because an easement was taken for
a gas line, the third time Texas property owners recently have prevailed in similar
eminent domain cases,

e [nprevious cases (e.g. Transcontinental Gas Pipeline (124 FERC 61160 P57, 2008)
FERC has acknowledged that use of land abutting a long established pipeline will not
significantly impact land value while they will impact the value of land along a new
route.

The DEIS should be re-written to acknowled ge that property values will likely decline
when encumbered by an inextinguishable right-of-way for a natural gas pipeline and when
invasive species have infested formerly pristine wetlands and to make reference to the
publications that indicate a fall in property values near oil and gas infrastructure.

108. Comment p. 144

The DEIS makes the assertion that “Construction and operation of the project would have a
beneficial impact on local sales tax revenue:, but that *.. these impacts would be limited to the
duration of the construction period”. The construction period is finite, but the local economy
will be around a lot longer. In this section, FERC ignores the long-term effect on sales taxes of a
decrease in the attractiveness of the area along the pipeline for residents. Many people who can
afford to move to other areas out of the range of influence of the pipeline will be likely to, while
many people who cannot afford to move away will not, so the clear potential exists for the
pipeline to lower revenues from sales tax after the pipeline is constructed. FERC should revise
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C0O50-105

See the response to comment CO50-101.

Companies and Organizations Comments



ILL-S

COMPANIES AND ORGANIZATIONS
CO50 - Kernan Land Trust (cont’d)

CO30-1035
cont'd

CO50-106

CO50-107

CO350-108

the DEIS so that it accurately analyzes the long-term effect of the proposed pipeline on
sales taxes rather than just the short-term effect.

109. Comment p. 4-144

The DEIS says that the proposed pipeline would ... increase...annual property taxes by $4.9
million in Delaware County...” without providing any reference for this assertion. The DEIS
also says that “the landowner would not be bear any responsibility for increased property taxes
resulting from installation or operation of the pipeline™, without providing any explanation of
why FERC believes such an increase in property taxes would occur, in spite of the arguments
presented above that it is likely that property values will decline if the proposed pipeline runs
through a property. Nor does the DEIS explain the mechanism Constitution would use to
reimburse landowners or compensate local governments for increases in property taxes if they
were to oceur — this sounds like an empty. unenforceable, unlikely assertion. If FERC has data
to support these various assertions they should be referenced in this section of the DEIS. If
it does not have such data, then it should obtain and analyze accurate data as to the effect
of the pipeline on real estate tax income for local governments.

110.  Comment p. 4-145

The DEIS says, “FERC staff participated in all of Constitution’s open houses to receive input
from the public about the pipeline project™. Trustees from the Kernan Land Trust attended
several of Constitution’s open houses. They found them to be ineffective in providing input
from the public. (1) They were intimidating. (2) There were an overwhelming number of
Constitution representatives who were aggressive and had clearly been trained on how to
approach timid and confused landowners by evading difficult questions. (3) There were no
chairs. (4) The space was small, loud, and extremely crowded so that the atmosphere felt
competitive. (5) It was impossible to see the maps spread out and overlapping cach other on
tables. Maps were not available or easily obtainable of specific sections to affected landowners.
(6) The meetings were so long that after five hours of waiting, at least one HSK Trustee had to
give up waiting to speak and left. This section of the DEIS should be re-written so that in
addition to providing a quantitative description of Constitution’s open houses it provides
an accurate, unbiased data-based qualitative analysis of how effective they were in
achieving their purpose of providing input from the public about the pipeline project.

111.  Comment p. 4 - 145

The DEIS says. “Going forward. stakeholders will have the opportunity to ...participate in public
meetings that will be held in the area of the projects...” A trustee of the Keman Land Trust
attended the meeting organized by FERC in Oneonta on April 1, 2014, FERC meetings about the
DEIS in Oneonta April 2 did not achieve their objective of providing an opportunity for
stakeholders to participate in public meetings, for the following reasons: (1) Landowners and
those directly affected were not given priority to speak. (2) The representative of the Kernan
Land Trust drove three hours to speak for a mere three minutes. (3) Dressed in shocking orange
s0 as to appear overwhelming, people were brought by bus from owtside of the area in order to
disrupt and intimidate people who are opposed to the construction of the pipeline. They
deliberately waved a camouflage hat with the Constitution logo on it in front of one Trustee’s
face, as well as very large signs to obstruct her view of the speakers. (3) They spoke foully to
cach other while speakers were presenting, (3) Overheard conversations made it clear they did
not even know what the issue was, other than there was a pipeline proposed. (4) Most of their
snide, not so quiet, remarks were about the appearance of the speakers. (3) Their signs were
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C0O50-106

C0O50-107

CO50-108

As stated in table 4.9.7-1 of the EIS, the source for data regarding
property taxes during construction and operation of the proposed
projects was the Center for Governmental Research. Constitution
and Iroquois would be assessed property taxes by the counties
and would make payments directly to the counties. As we have
reached the conclusion that property values would not decline as
a direct result of the project, it is reasonable to assume that
property taxes could increase as value of the land increases over
time, and therefore, the Applicants’ tax assessments would likely
also rise.

See the response to comment CO50-27 regarding Constitution’s
open house meetings.

See the response to comment CO29-1.The commentor’s
statement regarding the draft EIS comment meetings are noted.
The FERC held four comment meetings to hear comments on the
proposed projects. The panel instructed the audience to respect
all attending and speaking at the meetings. Some meetings were
more heavily attended than others. Because the purpose of these
meetings was to obtain comments on the Draft EIS, speakers
were called in their order of attendance to the meetings (during
our scoping meetings preference for potentially affected
landowners was given). The draft EIS comment meetings are
public meetings and anyone is invited to attend regardless of
whether they support or oppose the project (or simply have
concerns), for whatever reasons that are personal to them. All
comments, regardless of how they are provided, were considered
equally, appended to this EIS and directly responded to by FERC
staff.
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cont'd

CO30-109

CO30-110

CO50-111

about jobs and the meeting was about the environmental impact of the proposed pipeline. In
sum, the FERC hearings on the DEIS did not provide sufficient time or conditions for affected
people 1o provide FERC with meaningful comments. FERC should schedule additional
hearings and organize them so that the timing and conditions permit those affected by the
proposed actions to make useful, thorough comments on the DEIS.

112. Comment p 4153

One of the attractions of the Charlotte Forest is its long stretches of stone walls, five cellar holes,
two barn sites, three hand-dug wells. an old town read. and a monument to the Trustees’ mother.
The route Constitution proposes through the forest for its pipeline would obliterate some of these
stone walls, cellar holes, barn sites and wells these historical features. It would pass
approximately 100 feet from our mother’s monument through the area where her ashes were
scattered. Destruction of the Charlotte Forest would likely end in its dissolution as a solid forest
unit and would probably lead to the end of the Charlotte Forest as a family owned and managed
conservation unit. Reasonable alternative routes exist that would avoid the destruction of
emotional and historical resources. FERC should instruct Constit to realign its
proposed route to an alternative route where destruction of emotional and historical
resources would be avoided.

113.  Comment p. 4-197

The DEIS says. “Constitution has stated that they would reimburse the landowner for any loss of
damage to their property as a result of an incident with the operation of the proposed
pipeline...not limited to, replacement. repair. rental. or straight compensation of the damage™.
No compensation would be compensate the Kernan Land Trust for any level of damage to water
bodies and wetlands on its lands, so this section of the DEIS is inapplicable to damages on its
property. FERC should re-write the DEIS to require Constitution to site the proposed
pipeline off the land of the Kernan Land Trust so that there is no risk that its operation
will cause damage to its wetlands and water bodies.

114.  Comment p. 4-203

The DEIS calls a 31% *...relatively modest allowance for increased capacity... and “ .. .would
likely preclude the use of the Constitution line for use as .. .a major conduit for newly emerging
gas supplies, should they occur.”  This statement is troubling in two ways. (1) A 31% increase
in capacity can by no stretch be considered “relatively modest™; and (2) the section does not
discuss how long the supplies from Pennsylvania can be expected to continue. If those supplies
peter out at some time over the life of the pipeline, then the pipeline could be used “...as a major
conduit for newly emerging gas supplies™ (3) other ways to transport the existing supplies of
natural gas could be found or constructed, which again would open the proposed pipeline for use
for “...newly emerging gas supplies”. FERC should re-write this section of the DEIS to
change or adequately explain the statement that a 31% increase is modest and to analyze
fully and accurately the potential for the proposed pipeline to be used for “newly
emergying gas supplies™ as per points (2) and (3).

115, Comment p. 4-214

The statement that .. hvdraulic fracking. ..has been in use for over 50 vears...” ignores the
much more recent use of high-volume hydraulic fracking. which has been in use only in the last
decade or so. Obviously, this is not the same tvpe of hvdraulic fracking that was used fifty vears
ago, as this statement misleadingly imphes, FERC should revise this statement in the DEIC
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The commenters’ statements regarding historical resources on the
property are noted. Historic resources are typically avoided, or
potential impacts are minimized or mitigated, once field survey
crews locate and document them. See the response to comment
FAA4-3 regarding pending surveys. We have included a
recommendation in section 4.10.4 of the EIS that Constitution not
begin construction (if approved) prior to completion of all NHPA
section 106 consultation. The landowner has not allowed
Constitution access to survey the parcel. The comments
regarding the project resulting in the likely dissolution as a solid
forest unit, leading to the end of the Charlotte Forest as a family
owned and managed conservation unit, and that no amount of
compensation would be sufficient are noted. Section 3.4.3 of the
EIS has been revised with new information regarding the Kernan
Land Trust property and our assessment of potential impact
avoidance, minimization, and mitigation measures.

The commentor’s statements regarding the relative modesty of an
increase in Constitution’s capacity is noted. In the context of
interstate natural gas transportation, available supply, and
regional demand, a theoretical 31 percent increase in potential
delivery is modest. Section 4.13 of the EIS has been updated in
regard to continuing natural gas supply in Susquehanna County,
Pennsylvania. See the responses to comments SA6-7 and LA1-4.
See the response to comment LA9-4 regarding natural gas
reserves.

The commentor’s statement is noted. However, section 4.13.1.1
of the EIS states, within the last 20 years, the petroleum industry
has developed the horizontal drilling technique in conjunction
with hydraulic fracturing (fracking), which has been in use for
over 50 years, to recover natural gas from shale reservoirs. The
statement already refers to hydraulic fracturing (not horizontal
drilling or high-volume hydraulic fracturing) as being in use for
over 50 years.

Companies and Organizations Comments
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COS50-113

CO350-114

so that it accurately reflects the advent of a new, more effective and widely used method of
hydraulic fracking in the Iast few years.

116. Comment p. 4-222

The DEIS says. “Sediment loading could also occur as the result of runoft from construction
iviti ... and that “wetlands and water bodies could also be
adversely affected by a spill of hazardous liquids .. _during trenching™. It says that “Constitution
would minimize these effects by implementing wetland and water body construction mitigation
measures. ... Perhaps there are wetlands where the effect of sediment loading or the spill of
hazardous liquids could be “minimized” but the Clapper Lake — Mud Pond wetland complex is
certainly not one of them. These are pristine wetlands and water bodies whose water flows out
very slowly. Almost any level of sedimentation or flow of hazardous materials into them will
thus have a permanent negative effect on their plants, animals and ecosystem functions.
Moreover, the pipeline runs through part of the wetland complex. In order to avoid any risk to
these unique, pristine wetlands, FERC should require Constitution to re-route its pipeline
s0 as to avoid them entirely.

117.  Comment p. 222

The DEIS says, “Constitution has reduced its construction right-of-way from 110 feet to 100 feet
(except in areas of steep slopes) in order to reduce impacts on upland interior forests™. It has
provided no scientific evidence that a reduction of 10 feet in the right-of-way will reduce impacts
on upland interior forests. The description, discussion and conclusions of the DEIS regarding the
width of the right-of-way are incomplete, confused and inconsistent. FERC should re-write the
DEIS to explain clearly why it agrees with Constitution®s plans for 110, 100 and 75 foot
rights-of way.

118. Comment p. 4-224

The DEIS says.

“In general, wildlife is expected o return to affected areas following construction of the
proposed projects and other projects in the areas™ .._and that *...some of the wildlife
displaced during construction of any of the projects would return to the newly disturbed
area and adjacent undisturbed habitats atter completion of construction.”

This statement is inaccurale in several ways: (1) the use of the phrase “In general” masks the
inevitable and irreversible negative impact that construction of the pipeline will cause on specific
sites. And it is precisely these sites that are most important to protect from negative impacts.
because they are the pristine, undisturbed sites where construction will inevitably cause
irreversible, severed negative impacts. A prime example of such a specific site is the Clapper
Lake ~ Mud Pond wetland complex on the Kemnan Trust property, Because the proposed route is
a greenfield rather than an alternative non-greenfield route. it is likely that there are numerous
other such specific sites that the DEIS should not brush oft by using the phrase “In general™. (2)
The use of the general term “wildlife” masks the type of wildlife that can be “. . _expected to
retumn.... Not all “wildlife™ is equally important: rats, white-tail deer, woodchucks, field mice
are not the equivalent of interior forest birds, such as wood and hermit thrushes, whose
populations are declining along the proposed greenfield route of the pipeline; (3) the use of the
term “some” masks the quantity of the wildlife that would return. Perhaps only a small
percentage of the wildlite would return and the DEIS should not dismiss that fact by using the
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CO0O50-113

CO50-114

See the response to comment CO5-10 (wetlands). See the
response to comment CO41-16 regarding erosion controls. See
the responses to comments CO7-2 and CO16-3 regarding
Constitution’s spill plan.

A description of Constitution’s proposed right-of-way
configurations can be found in section 2.2.1.2 of the EIS. See the
response to comment CO9-1 regarding interior forest.

The commentor’s statements regarding wildlife and cumulative
impacts are noted. The EIS acknowledges that some habitats
would permanently be altered such as conversion of forest to
maintained, grassy right-of-way in some locations and that these
changes would affect wildlife. For example, section 4.6.1 of the
EIS states that “The fragmentation of large forested tracts during
construction and operation of the project could create long-term
impacts on BCCs (author note - birds of conservation concern)
by reducing available breeding, nesting, and foraging habitat for
interior nesting species, such as the wood thrush, cerulean
warbler, and Canada warbler, which are present within the
project area.” See the response to comment FA4-29 regarding
indirect effects to forest resulting from creation of a new forest
edge and updates to the EIS. During operations, Constitution
would mow up to a 50-foot-wide permanent right-of-way no
more than once every three years; however, a 10-foot-wide swath
may be mowed more frequently to facilitate routine patrols and
emergency access. The mowing would be conducted outside of
the April 15 to August 1 window to avoid impacts on nesting
birds. As described in table 2.6-1 of the EIS, patrolled
inspections during operations would occur at intervals of several
months. We conclude that due to the timing and relative
infrequency of maintenance and inspection, impacts on wildlife
would be minimal.
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CO50-116

CO30-117

word “some”, (4) the use of the term “adjacent undisturbed habitats™ masks the fact that adjacent
habitats to the right-of-way in interior forests will be inevitably, irreversibly and severely
affected by the right-of-way. The DEIS itself states that there will be an “edge effect™ from the
right-of-way, so it must also admit that this edge effect will extend into “adjacent undisturbed
habitats™ and it should discuss how far that effect will be based on scientific data and research;
and (5) the statement refers only to the construction phase of the project. but not the operational
phrase. Yet the DEIS says that the right-of-way will be patrolled weekly by airplane, will be
inspected weekly by foot or vehicle and will be mowed sufficiently frequently to keep the
vegetation 1o a litile above ground level. These operations, though their noise, presence of
humans, and change to vegetation will inevitably affect the wildlife in and adjacent to the right-
of-way in its numbers, species composition and reproduction rate. FERC should re-write this
section of the DEIS so that it analyzes fully based on scientifi idence the ¢ lative
effects of the construction and operation of the proposed pipeline on wildlife over the entire
operating time of the pipeline.

119, Comment p. 4-225

As throughout the DEIS, FERC concludes that “...past and present projects in combination with
the proposed project would have minor cumulative effects to (sic) special status species” because
they would be reduced or eliminated through conservation and mitigation measures identified
during relevant permitting pro s. Through this formulaic reference to other permitting
processes that will formulate mitigation measures, FERC has discovered a way to reach the
conclusion that a huge pipeline project through a greenfield route will have minor negative
environmental effects even compared to reasonable non-greenfield alternatives! FERC should
take more seriously its duty as a public agency to consider and protect environmental and
public interests rather than so easily dismiss the huge negative effects that placing the
pipeline on a greenfield route will inevitably and irreversibly cause and re-write the DEIS
as a serious document rather than one that takes every opportunity to endorse
Constitution's preferred route — especially because the DEIS never explains why FERC
and Constitution prefer a greenfield over a non-greenfield route.

120.  Comment p. 4-227

The DEIS says “Constitution has estimated that the Constitution Project would “...fill up 1,300
new jobs™. (1) FERC should not simply accept Constitution’s assertions about the number of
new jobs that the project will create. After all, FERC in the Executive Summary claimed that its
own staff prepared the DEIS. This statement only confirms that FERC staft lifted information
from Constitution’s Resource Reports without checking its validity. (2) The statement does not
say that these are temporary. not permanent jobs, According to the DEIS itself, Constitution will
provide no full-time permanent jobs and only five indirect permanent jobs. This is a far different
picture of how Constitution will affect employment that that conveved in this section. FERC
should re-write this section of the DEIS so that it uses its own data and analyses rather
than Constitution’s and so that it accurately states the number of full-time, permanent jobs
the proposed project will create, especially for local rather than non-local people.

121.  Comment p. 4-230

The forests of upstate New York sequester huge amounts of atmospheric carbon and much of
that carbon is sequestered permanently in the high-quality. valuable wood products which are
produced from the most common forest species, such as sugar and red maples and caks. The
DEIS says nothing about the effect that the fragmentation and degradation of the forest that the

3%

CO50-115

CO50-116

CO50-117

Section 3.0 of the EIS provides a comprehensive analysis of the
proposed route as compared to other alternative routes. The
analyses and justification for route comparisons are provided
there.

As stated in section 4.9.1 of the EIS, the Center for Government
Research examined the economic benefits of the proposed
projects, including providing an estimate on the number of direct
and indirect jobs. As stated in section 4.9.1 of the EIS, an
estimated seven new full-time, local employees would be directly
hired to operate the facilities on a permanent basis. The creation
of new, full-time positions would result in an estimated 5 indirect
hires during operation. Operation of Iroquois’ project would
require no additional workforce.

See the response to comment FA6-13.
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CO350-119

CO50-120
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pipeline will cause on its ability to sequester permanently atmospheric carbon. FERC should
revise this section of the DEIS to discuss accurately the contribution the forest through
which Constitution intends to run its pipeline make to the sequestration of atmospheric
carbon and the effects on that contribution that the construction of the pipeline on the
proposed greenfield route will make compared to the effects that would be caused on a
non-greenfield route.

122. Comment p. 4-232

The conclusion that “The majority of cumulative impacts would be temporary and minor.,, is
unsupported by the previous discussion and by information and analyses that are missing from
the previous discussion. The conclusion incorrectly gives the same weight to the “long-term

cumulative impacts...on wetland and upland forested vegetation and associated wildlife habitats™

as to “Short-term cumulative benefits .. .realize through jobs and wages and purchases of goods
and materials™. not a proper methodology. FERC should revise the conclusions in this section
to reflect accurate data and information and to give more weight to long-term, irreversible,
inevitable severe negative impacts than to short-term benefits from temporary jobs and
purchases.

5.0 Conclusions and Recommendations

123.  Comment p. 5-4

The DEIS coneludes that “The majority of wetland impacts would be from temporary
workspace: ...these area would return to pre-construction conditions following construction™.
This eonclusion is completely unwarranted and is supported by no scientific evidence or studies.
It takes at least 100 years for forest to return in the uplands through which the pipeline will cross.
On our land, only now, over a hundred years after much of this land was removed from
agriculture, have the clear-cut areas returned to mature forest land. As stated by Dr. Blossey in
his letter to FERC, invasions of wetlands by aggressive exotic plant species have been found
impossible to reverse and will be inevitable and irreversible if the pipeline were to be constructed
and operated on our land. Given the inaccuracy, unsupported nature of this statement, the
DELS should be revised to eliminate its false conclusion that the wetland, especially forested
wetlands, would return to its pre-construction conditions.

124.  Comment p. 5-5

The statement that “Constitution would conduct annual post-construction monitoring of all
wetlands affected by construction...” is contradicted in section 3 where it says that such
monitoring will oceur for only three years after construction, If Constitution intends to operate
its pipeline for 80 vears then it should be required to indicate and the DEIS should evaluate how
it proposes to monitor the wetlands it will affect for at least the entire 80 vears. The DEIS
should be revised to evaluate properly the monitoring program Constitution has proposed
for monitoring of wetlands.

125.  Comment p. 5-5

There is an existing "Williams Central” in PA and a terminating compressor that Iroquois will
expand at Wright, NY. Constitution ¢laims that these two stations provide enough compression
for the proposed pipeline. Based on what happened with the Millennium, where Minisink and
Hancock compressor stations were announced within a few years, Constitution is likely to add
more compressor stations to its proposed pipeline. The DEIS should discuss the likely need
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CO50-119

CO50-120

CO50-121

The commentor’s statement regarding cumulative impacts is
noted. We have updated the cumulative impacts assessment and
the conclusion.

Section 5.1.4 of the EIS states that the majority of wetland
impacts would be from temporary workspaces (75.7 acres); these
areas would return to pre-construction conditions following
construction. We acknowledge that this would be a long-term
impact in some instances taking decades to recover to pre-
construction conditions. The section further states that
Constitution would maintain a 30-foot-wide corridor with
selective removal of trees within forested wetlands, impacting a
total of 12.5 acres through the operational life of the project.

Constitution would conduct annual post-construction monitoring
of all wetlands affected by construction to assess the condition of
revegetation and the success of restoration for three years or until
revegetation is successful. If revegetation is unsuccessful after
three years, under the direction of FERC, Constitution would
develop in consultation with a professional wetland ecologist a
remedial revegetation plan to actively revegetate the impacted
wetlands.

See the response to comment FA4-2.
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tor additional compressor stations and evaluate the indirect and cumulative impacts of
such additional compressor stations.

Appendix H

126.

Comment I1-6

In Appendix H, the DEIS appears to referring to Kernan Trust Land in the following sections:

“MP 90.0: “This deviation was developed to avoid forested land. This route deviation
was not adopted. Constitution determined that re-route atfects several new landowners to
avoid one landowner. The route adds several additional tums and is not the most
favorable route. This reroute is also close to a cemetery at Titus Lake Rd. crossing. It also
parallels propane line that has had issues in the past.”

Mile Post 90.8: “This deviation was developed to avoid sensitive land features. This
route deviation was not adopted. Determined that re-route would impact 26 new
landowners if implemented.”

Chapter 3. p 3-60 Table 3.4.3-1: In this table. land parcel NY-DE-137.000 is listed as
one of 13 properties for which FERC is “...requesting that Constitution provide
additional information as described above™. ©

That these references to the Trust land in the DEIS are misleading. confusing, incomplete and
inaccurate is supported by the following observations:

In Appendix H. the note regarding the proposed deviation at MP 90.0 states that it

“...was developed to aveid forested land™ and the note regarding the proposed deviation
at MP 90.8 says it was “developed to avoid sensitive land features™. . Yet in Chapter 3,
Table 3.4.3-1 says that the deviation at MP 90.8 “was developed to avoid forested land™.

The Trust, as noted above, has repeatedly. verbally and in written form, communicated its
concern that the proposed route through Trust land would cause inevitable. irreversible
and intense negative impacts on the currently pristine Clapper Lake — Mud Lake wetland
complex. Yet the DEIS, as noted in (1) says that the deviations were developed to avoid
“forest land” and “sensitive features™. The use of these terms in itsell indicates that that
the DEIS ignores the unique characteristics of the Clapper Lake — Mud Lake wetland
complex.

In previous cases (e.g. Transcontinental Gas Pipeline (124 FERC 61160 P57, 2008)
FERC has acknowledged that use of'land abutting a long established pipeline will not
significantly impact land value and that the impacts to landowners along an ROW tend to
be more minimal than impacts to landowners along a new route. The statement that the
minor deviation the Kernan Land Trust has suggest would “...would affect 26 additional
landowners™, therefore, does not capture correctly FERC’s policy for considering the
impact of a proposed pipeline on owners along an existing right-of-way. Assuming that
all or part of these 26 landowners may be those already encumbered by the propane gas
pipeline easement (the DEIS does not specify), as these properties are indeed already so
encumbered. the impacts of an additional pipeline within or along the existing ROW will
44}

CO50-122

See the response to comment CO5-10 (wetlands). See the
response to comment FA6-10 regarding long-term monitoring of
the pipeline right-of-way for invasive species. Section 3.4.3 of
the EIS has been revised with new information regarding the
Kernan Land Trust property and our assessment of potential
impact avoidance, minimization, and mitigation measures.
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Comments of the Pennsylvania Sierra Club to the Federal Energy Regulatory Commission
April 7, 2014

The Sierra Club was founded in 1892 to explare, enjoy, and protect our planet. The Sierra Club
has about 24,000 Pennsylvania members. Nationally and locally, the Sierra Club has been a
leader in conservation practices and environmental protection. The Sierra Club has members in
Susquehanna County, Pennsylvania who will be affected by the proposed pipeline. Our
Pennsylvania members breathe the air, drink the water, travel on the roads, and recreate in
the region.

The Pennsylvania Chapter of Sierra Club joins in the detailed comments filed by Earthjustice
today on behalf of many organizations on the draft environmental impact statement.
(Constitution Pipeline and Wright Interconnect Projects, Docket Nos, CP13-499-000; CP13-502-
000; PF12-9)

The Sierra Club is concerned by approach the Commission is taking toward gas development.
The impacts caused by the construction and operation of the proposed projects are collectively
significant and that the proposed mitigation measures are insufficient to render such impacts
not significant.

The Williams-Constitution pipeline will have extensive environmental impacts, which have
not been thoroughly in an comprehensive environmental review.

Williams is proposing to construct a 124-mile pipeline, portions of which will cut through
Susquehanna County in Pennsylvania. The construction of this project will disturb more than
1,862 acres of land and leaving at least 748 acres permanently altered. Project construction
will result in the clear-cutting of hundreds of thousands of trees. The permanent conversion of
forest to open land will fragment important habitat, will result in increased stormwater runoff,
and will compromise the area’s resilience to flooding in the face of increased precipitation and
more frequent and intense storm events. Pennsylvania has experienced extensive stormwater
damage from flooding in recent years.

The project will cross multiple public drinking water supply sources, three watersheds, at least
91.8 acres of wetlands, and 277 water bodies, including designated high quality streams, trout
streams, and at least 99 protected streams.

Along with the miles of pipeline right of way and additional miles of access roads that will cut
across forests and watersheds, the project will include two compressor units: one unit
consisting of 15,300 hp of compression, filter separators, gas coolers, and other infrastructure,
and a station consisting of 16,360 hp of compression, similar infrastructure, and a 300 kV
emergency generator, All these activities degrade air quality. The project potentially will affect
the habitat of threatened and endangered species, including the Indiana Bat, and special
protection waters in Pennsylvania.

This pipeline project has not been the subject of a thorough comprehensive review. The FERC
approach = without comprehensive, in-depth analysis and long-term planning = encourages

COs51-1

CO51-2

CO51-3

The discussion of interior forest in section 4.5.3 of the EIS has
been revised. See the response to comment CO41-16 regarding
stormwater runoff and sediment and erosion controls. Section
4.1.3 of the EIS has been revised to provide additional
information regarding flooding. Section 4.3 of the EIS discusses
potential impacts on water resources from the proposed projects.

The proposed projects would consist of modifications to an
existing compressor station. As stated in section 2.1 of the EIS,
the proposed Wright Interconnect Project would include
construction of a new transfer compressor station including the
addition of incremental compression facilities of about 21,800
horsepower, to supplement the existing compression capacity of
14,200 horsepower.

Air quality impacts and proposed mitigation are discussed in
section 4.11.1 of the EIS. See the response to comment SAS5-2
and section 4.7 of the EIS regarding threatened and endangered
species. Sensitive waterbodies are discussed in section 4.3.3 of
the EIS.

Sensitive resources, as well as potential impacts and mitigation,
are discussed in the EIS for interior forest and forest
fragmentation (section 4.5.3), soil compaction (section 4.2.2),
noise (section 4.11.2), aquifers and waterbodies (section 4.3.3),
air quality (section 4.2.1), and wetlands (section 4.4 and appendix
L). See the response to comment CO41-16 regarding stormwater
runoff and sediment and erosion controls.
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C051-3 gas development while ignoring impacts on the Susquehanna River Basin as a whole. Among
cont'd our concerns are the following impacts:

» Forest fragmentation

* Soil compaction

« Noise, structural damage, and aquifer contamination
= Air quality degradation

« Loss of wetlands and water quality degradation

« Stormwater runoff and flooding

COs1-4 » Habitat destruction

These consequences have not been adequately addressed in the draft environmental impact

statement. A faulty environmental analysis, based on incomplete disclosure, does not support
a decision under NEPA or the conclusion that the projects serve the public interest,

Respectfully submitted,

Thomas Y. Au

Conservation Chair

Sierra Club, Pennsylvania Chapter
PO Box 606

Harrisburg, PA 17108

COs51-4

The commentor’s statements regarding the draft EIS are noted.
See the response to comment FA1-1.
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Kimberly D. Bose, Secretary US Army Corps of Engineers M3 lGy
The FERC New York District, CENAN-OP-R
888 First Street NE, Room 1A Upstate Regulatory Field Office
Washington, D.C. 20426 1 Buffington Street, Bldg. 10, 3rd Floor

Watervliet, New York 12189-4000

Re: Docket Nos. CP13-499 and CP13-502; NAN-2012-00449-UBR

Constitution Pipeline Project Federal Energy Regulatory Commission (FERC) Dear FERC: [
write today representing the Concerned Citizens of Trout Creek, NY (CCTC), a group located
just off the main corridor of the pipeline route between Sidney Center, NY and Franklin, NY in
Delaware County. | have been granted intervener status under this heading, In regard to your
issuance of the Draft E.L.S. for the Cabot/Williams Partners project known as the Constitution
Pipeline, I am writing to request delaying the release of this document. While I agree with your
assessment that there is a "real” need for a slope stability analysis for the area in and around mile
post 30.3, I would request the same consideration for the entire region between Windsor, NY
and Sidney, NY as well as the area between Unadilla, NY and Franklin, NY. These areas are
very hilly and very rocky and this project will be laid on some very steep slopes in both of these
regions. Masonville, NY is home to two quaries in the region and it is quite hilly around the arca
where the pipeline is targeted. A full slope stability analysis done by a qualified neutral party
would be nothing short of satisfactory, and would be expected for a Federal Project of this
nature. Furthermore, ample time to review the results of those analyses would also be requested
at this time. You also mention in your report that you issued a request for a full Geo Technical
Test, and yet we see nothing of this test or its results and we would need ample time to review
the results of those tests as well. We would sit down with qualified personnel to review the geo
tech, tests. You have mentioned that the Williams/Cabot and Iroquois Spill Plans are on stand-
by to be implemented during construction and operation. We here at the CCTC would like to see
and review the spill plans for both of these companies and we would like time to review the
plans with qualified NY State licensed personnel as well as an EMS representative from the
following local Fire departments: Sidney, Deposit, Afton, Masonville, Sidney Center, Trout
Creek, Franklin, Walton, East Meredith, Samford and Windsor. We do not think it is prudent to
issue a Draft EIS document of this magnitude and nature at this time. There are too many
important tests missing and not submitted and the results of those tests need to be reviewed by
qualified NY State licensed personnel. Thank you- Howard Hannum Concerned Citizens of
Trout Creek 1221 Higley Rd Sidney Center, NY 13839

Sincerely,

Howard L. Hannum

CO52-1

CO52-2

The commentor’s requests for delayed issuance of the draft EIS
are noted. See the response to comment FA1-1. As stated in
section 4.1.3.4 of the EIS, a geotechnical consulting firm
provided an analysis of steep slopes and karst areas that would be
crossed by the proposed route. A well-defined landslide feature
at MP 30.3 was identified. Constitution stated it would perform a
slope stability analysis at this location. We included a
recommendation for this study since it had not been filed at the
time the draft EIS was published. Constitution filed an update on
June 3, 2014 for a reroute extending from MP 30.16 to MP 30.53
designed to avoid the landslide area. The geotechnical firm did
not identify any other areas of the proposed route which would
require a formal slope stability analysis.

As stated in section 4.1.1.2 of the EIS, prior to construction
Constitution should file geotechnical studies for all trenchless
crossing locations. Any information requested to be provided
prior to construction would be filed on our e-Library system and
would be available to the public. Constitution’s Spill Plan for Oil
and Hazardous Materials and Iroquois’ Spill Prevention, Control
and Countermeasure Plan are also on e-Library, and their current
versions have been available for public review since November
11, 2013 (Constitution) and June 13, 2013 (Iroquois). See the
response to comment FA1-1 regarding outstanding studies. .
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JAMES BRYAN BACON, ESQ,, I.C,

Attorney and Counselor at Law
P.O. Box 575
New Paltz, New York 12561
(845) 4192338
April 7, 2014

Kimberly D. Bose, Secretary
Nathaniel I. Davis, Sr., Deputy Secretary
Federal Energy Regulatory Commission
288 First Street, NE
Washington, DC 20426

Re: Comments on Constitution Pipeline DEIS
Application Docket No. CP13-499

Dear Ms. Bose,

Thank you for the opportunity to submit comments on the Draft
Environmental Impact Statement (DEIS) for the above application to obtain a
Certificate of Public Convenience and Necessity from the Federal Energy
Regulatory Commission (FERC).

CWCWTC is a registered intervenor in the above application. As indicated in
CWCWC’s petition to intervene, it is not-for-profit corporation which includes 50
afliliated groups representing over 120,000 individuals. Over the last fifteen years,
CWCWC has worked to protect and improve New York™s surface and
groundwater supplies through education and advocacy.'

The Constitution Pipeline is jointly proposed by four companies, Williams,
Cabot Oil & Gas. Picdmont Natural Gas and WGL Holdings (“Applicant™). The
latest figures for net annual income for these companies is 7.5 billion, 279 million,
134 million and 119 million, respectively. {Company Annual Reports).

WGL will bear the initial cost of the pipeline which it estimates to be S68
million. (2013 Annual Report). The 124-mile 30-inch pipeline is proposed to
transport natural gas supplies from a small area of northern Pennsylvania to
Schoharie County, N.Y. from where it would be sent o northeastern markets.

! CWCWC’s mission statement states: “{t]he Coalition strives to protect and improve the
waters of NYC's Croton Watershed as well as all New York State watersheds. We are an
alliance of individuals and groups who believe that safe, clean and affordable drinking
water is a basic human right.”

CO53-1

See the responses to the Earthjustice letter referenced by the
commentor at comments CO41-2 and CO41-3. See the response

to comment LA7-5 regarding public need.
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COs3-1
cont'd POINT I

THE DEIS FAILS TO DEMONSTRATE THAT THE APPLICANT IS
ENTITLED TO A CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY

In determining whether to grant the certificate of public necessity, FERC's
official policy in the siting of gas pipelines requires it to “appropriately consider...
the unneeded exercise of eminent domain™ and “take these landowners concerns
into account, and to mitigate adverse impacts where possible and feasible.” .
(FERC Statement of Policy issued September 15, 1999, Dki. No. PL99-3-000
Matural Gas Pipeline Facilities).

Moreover, “[t]he more interests adversely alfected or the more adverse
impact a project would have on a particular interest, the greater the showing of
public benefits from the project required to balance the adverse impact.” Even the
“modest use of federal eminent domain authority™ would need to be justified by
“[a] showing of significant public benefit.” The policy directs FERC to “to act
with caution to avoid unnecessary rights-of-way.”

Here. the public necessity requirement cannot be met.

According to Earthjustice” the pipeline will cut through more than 1,862
acres of land in Broome, Chenango, Delaware. and Schoharie Counties in New
York and Susquehanna County in Pennsylvania. Only nine percent of the proposed
124-mile route utilizes existing rights-of-way, with the remainder decimating
hundreds of thousands of trees in over 1.000 acres of forest land. This permanent
conversion of forest to open land will fragment important habitat. result in
increased storm-water runofi. and make the area more prone to tlooding. In
addition, the pipeline will cross multiple public drinking water supply sources,
three watersheds. at least 91.8 acres of wetlands, and 277 waterbodies, including
high quality streams, trout streams, and at least 99 protected streams.

In addition, the project includes two compressor stations, posing a threat to
air quality and public health. These sources will emit harmful air pollution,
including climate-change-causing greenhouse gases. Moreover, there is the
potential to impact and potentially contaminate multiple public drinking water
sources and an untold number of private drinking water wells that lie within the
project area.

# http://carthjustice.org/news/press/20 1 4/'environmental -groups-question-unexamined-
1s-in-federal-evaluation-of- on-pipeline-project.

[¥]
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Indeed, in New York, the 100-mile segment will require a construction
corridor 83-125 feet in width. That equates to between 45 and 66 million square
feet of land disturbance and the forced taking of property from dozens of
homeowners.

Review of the Applicant’s annual reports show that the purpose of the
Constitution Pipeline is to accommodate shippers’ needs in Pennsylvania to
transport gas to the northern states from a very small area in northern
Pennsylvania measuring 15 miles long by 8 miles wide. (See DEIS Map Figure
34.2-1)

Consequently, rather than public necessity. the pipeline is simply an
convenient method of gas transport allowing the industry to maximize short gain
revenues at the permanent expense of land owners in New York spanning a
hundred mile corridor.

Comments on the DEIS already complain that many homeowners have
been bullied by the Applicant in attempting to force homeowners to sign leases.
The Applicant presents a [Hobson's choice of leasing now or facing eminent
domain proceedings where the result is a foregone conclusion.

As above, the Applicant must show a “significant public benefit” to justify
significant (and irreversible) impacts to the environment and the industry’s use of’
eminent domain proceedings against the rights of every owner inconvenienced by
the 124-mile pipeline.

DEIS ¢comments from homeowners, small business owners and farmers
show the pipeline will cause irrevocable damage on an unprecedented scale. Farms
relving on a maple sugaring will suffer from the permanent loss of mature trees
which cannot be replaced. Homeowners who have spent vears and in some cases.
decades farming and improving their lands will suffer an irreversible change in
their quality of life along the 124-mile corridor. Homeowners will never recoup
the damages to their property values. The pipeline will also damage homeowners’
ahilities to sell or refinance their lands and will be a permanent eloud on the title
of those properties.

Gregory May, a Senior Vice President for Residential Mortgage Lending
with Tompkins Trust Company authored a “White Paper” in 2011 setting forth a
number of basic conflicts caused by using residential properties for industrial uses
such as a gas pipeline.

Among Mr. May’s major points were that:

L]

CO53-2

CO53-3

CO53-4

COs53-5

See the response to comment FA8-3.

See the responses to comments LA7-5 regarding public need and
comment FA8-3 regarding eminent domain.

In section 4.8.4.2 of the EIS, we have included a
recommendation that Constitution file an impact avoidance,
minimization, or mitigation plan for specialty crops (such as the
sugar bush operation at MP 79.5), in coordination with the
landowner if possible. Section 4.9.5 has been updated with new
information concerning property values.

Section 4.9.5 has been updated with new information concerning
property values and mortgages. Issues related to insurance are
discussed in section 4.9.6 of the EIS. We have included
recommendations in section 4.9 of the EIS regarding the
documentation of issues related to insurance and mortgages in
relation to the Constitution pipeline. We note that there are likely
differences for these issues between the installation of a natural
gas pipeline and well drilling and production.
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* Surface or sub surface [oil or gas] rights within 200 feet of a residential
structure would not be acceptable for conventional financing in the
Secondary market.

» NYS title insurance gas endorsements specifically void title insurance
coverage if the premises are used for any commercial venture

* Lenders are responsible to warrant several items to the investor in the
Secondary market that can not be done leaving lenders with significant
liability.

* Surface or sub surface [oil or gas] rights within 300 feet of a residential
structure or within 300 feet of property boundary lines would not be
acceptable for FHA (Department of HUD) 6 nancing"1 Id.

Also in 2011, the New York State Bar Association Journal' examined the issue
of oil and gas lease impacts upon homeowner’s property interests. The article
guoted Mr. May in stating:

Even before the drilling commences, many upstate New York
homeawners with gas leases cannot obtain mortgages. Bank of
America, Wells Fargo, Provident Funding. GMAC, FNCB, Fidelity
and First Liberty, First Place Bank. Solvay Bank. Tompkins Trust
Company, CFCU Community Credit Union and others are either
imposing large butler zones (too large for many borrowers) around
the home as a condition to the loan or not granting a mortgage at all.

Mr. May’s reports have been submitted during hearings before the New
York State Assembly and the State Senate.

Mayv’s 2014 report concludes that a gas lease - or worse an eminent
domain proceeding allowing a gas pipeline - is in direct conflict with most
financing options:

These confliets with commonly accepted lending standards would
appear to prohibit any residential property with a gas lease or drilling
activity from securing traditional mortgage financing,

The report reiterates financing prohibitions on “surface or sub-surface entry
within 200 feet of the residential structure.” (Freddie Mac requirements in section
39.4[i].) Id. at pg. 2.

7 Available at: www.tompkins-co.org.
‘“Homeowners and Gas Drilling: Boon or Bust? Elisabeth N. Radow, Esg.
{November/December 2011}
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Further, the report indicates the standard NYS mortgage document (Fannie
Mae/Freddie Mac form 3033) “adopted by virtually all lenders in New York™
prohibits storage or disposal of hazardous substances on residential property such
as would be conveyed by the pipeline. (Section #21 of the standard NYS mortgage
document.) Id. at pg. 3.

Also, the 2014 report identifies that homeowner’s insurance policies
prohibit gas leases. It identifies that large nationwide insurance companies such as
Nationwide and State Farm have clearly stated they do not provide coverage for
any losses associated with gas leasing. Id. at pg. 4.

Additionally. 8 x 15 mile supply area in Pennsylvania is finite. Once the
gas resources are depleted the purpose of the pipeline will have been fulfilled but
will leave behind a legacy of the destruction of millions of square feet of forests,
wetlands and undisturbed lands.

Therefore, the Applicant cannot demonstrate that the extraction of a limited
amount of natural gas from a discrete area justifies the impacts upon the public
and environment.

The pipeline also forestalls New York goal of shifting 30 percent of the
electrical grid to renewables by the end of 2015, Matural gas expansion puts that
goal out of reach, and deflects spending on alternative energy sources,

On another point, the Applicant has failed to justify the taking of
landowners™ properties along the preferred pipeline route.

The Interstate Route 88 corridor provides the least number of eminent
domain proceedings, if Alternative M is reconfigured. Much of the interstate hasa
wide median of 100 feet and pipeline can be built within that span though it may
cost more, (See attachment “Temporary Right of Way Width Requirements for
Pipeline Construction)).

While, NYSDOT stated that the proposed pipeline would be required to
comply with FITWA policy. (23 CFR 645, Subpart B) the Applicant has the means

to meet all such requirements.

As above, the Applicant’s combined net annual income is in the order of
eight (8) billion dollars and thus the Applicant has the means to absorb the cost of
realigning the pipeline route and utilizing advanced technology to minimize the
width needed to install the pipeline in the highway median.

CO53-6

CO53-7

CO53-8

See the response to comment LA9-4 regarding natural gas
reserves.

Section 3.1.2.3 of the EIS discusses renewable energy.

See the response to comment SA4-2 regarding Alternative M.
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Finally, it is important to note the recent decision of Kentuckians United 10
Restrain Eminent Domain, Inc. v. Bluegrass Pipeline, Inc. Franklin County, Civil
Case No. 13-C1-1402 involving the Bluegrass Pipeline proposed by the Applicant
Williams herein bearing striking similarities to the Constitution Pipeline.
Bluegrass is 150 miles in length with a 24-inch diameter running through
Kentucky, carrying natural gas liquids from Pennsylvania to the Gulf Coast.

The court ruled that a private corporation would need an “undeniably clear
mandate from the legislature” before being able to seize citizen's property rights
and “[t]here has been no such clear and explicit delegation of this power to
Bluegrass.” The court further held “Bluegrass is a private, for-profit unregulated
entity . . . not acting ‘in public service,” and therefore, it falls outside the scope of
KRS Chapter 278."

Similarly, in New York “[e]xercise of the eminent domain power cannot be
for the sole benefit of a private party.” West 415t Street Realty LLC v New York
State Urban Development Corp. 298 AD2d 1 (1st Dept 2002) appeal dismissed 98
NY2d 727, (2002), certiorari denied 537 US 1191 (2003). (See also Northville
Dack Pipe Line Corp. v. Fanning, 21 NY2d 616, [1968] ruling “a public
corporation possessing condemnation powers must establish that it is in fact
performing a public use or public benefit before it can proceed with a
condemnation.”™)

For all of the above reasons, FERC must deny the application as the

Applicant cannot meet the federal requirements to obtain a Certificate of Public
Convenience and Necessity.

Respectfully,

£~ James Bacon

Attorney for CWCWC

COS53-9

See the response to comment LA7-5 regarding public need. If
the pipeline project is certificated by the Commission, that
authorization conveys with it the right of eminent domain, which
may be used for obtaining access for conducting surveys.
Pipelines that are not under FERC jurisdiction (as cited in the
comment) may face different reality regarding eminent domain
authority (e.g., state regulations or the Natural Gas Act).
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This has been submitted
twice by the same
Organization 4-7-14 and
4-8-14

Temporary Right-of-Way Width
Requirements for Pipeline
Construction

Prepared for The INGAA Foundation, Inc., by:
Gulf Interstate Engineering

1700 West Loop South

Houston, TX 77027-3006

F-9902 Copyright © 1999 by The INGAA Foundation, Inc.

CO53-10

The information provided in the attached technical report from
the Interstate Natural Gas Association of America is noted.
Constitution’s proposed construction workspaces follows many
of the guidelines and recommendations in this report.
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INGAA FOUNDATION

Temporary Right-of-Way Width Requirements
For
Pipeline Construction
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Executive Summary

The INGAA Foundation commissioned Gulf Interstate Engineering (GIE), a professional
engineering firm, to undertake a study and make an objective determination of appropriate
widths for safe, maneuverable pipeline construction rights-of-way. To ensure the objectivity of
the study, GIE examined current practices and safety codes, surveyed pipelines and industry
contractors, and analyzed the right-of-way widths needed for a typical interstate pipeline
construction spread for a range of pipe diameters. GIE's analysis evaluated the storage space
requirements for excavated soil, size of construction equipment, pipeline materials, and the
varied operations of the workforce.

GIE found that the diameter of the pipe determines the baseline width for a safe and
maneuverable construction right-of-way. Four baseline construction right-of-way widths should
be permitted, based on pipe diameter.

Pipe Diameter Right-of-Way Widths
(Inches) (Feet)
8to 16' 80
181to 24 95
3010 36 110
4010 42 125

GIE believes that these baseline widths should be adopted, with increases or decreases for
special conditions. Consideration should be given to the effects of different soils, terrain,
construction technigues, and other factors that could play a role in selecting the widths needed to
safely construct pipelines.

Use of these baselines will not alter FERC’s existing procedures for increasing or decreasing
construction workspace at specific locations for special conditions (e.g., wetlands, side hill cuts,
stream crossings, etc.). The study recognizes that widths may need to be narrowed in sensitive
environmental areas, sites with cultural or historic significance, and densely populated areas.

! This baseline width would also be appropriate for pipeline less than 8 inches in diameter.

BLILF INTERSTATE
Right-of-Way Study
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1.0
Introduction

This study analyzes the basic right-of-way width requirements for the construction of cross-
country natural gas pipeline projects in the United States and offers recommendations for right-
of-way widths.

1.1 Goals and Objectives

The goal of this study is to analyze and recommend the right-of-way widths needed to construct
natural gas pipelines. It is intended to inform the various parties concerned with pipeline
projects, such as sponsoring companies, pipeline construction contractors, engineering firms,
regulatory agencies, environmental interests, and landowners.

This study analyzes three major issues related to construction rights-of-way: (1) required space
for safe operation of equipment and worker safety, (2) environmental impacts due to appropriate
right-of-way width, and (3) placement of excavated soil.

Specific objectives are to:

(1) Identify and discuss wvariables that affect typical construction widths, such as pipe
diameter, width of ditch, depth of pipe burial, treatment of topsoil, grade, terrain,
equipment use, etc., and determine recommended construction right-of-way widths.

(2) Discuss federal safety requirements for pipeline construction.

(3) Assess the impact on the environment of potential increases in right-of-way widths.

(4) Solicit experience from members of the pipeline industry about right-of-way width
requirements.  Information was requested from: (1) Natural Gas Transmission

Companies, (2) Pipeline Contractors, (3) Environmental Service Firms, and (4) Safety
Specialists.

Right-of-Way Study

o
;
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1.2 Background

The U.S. natural gas pipeline industry faces a significant challenge in obtaining sufficient width
on the pipeline right-of-way to safely build new cross-country pipeline projects. FERC, which
approves federal applications for natural gas pipeline projects, has the difficult task of selecting
pipeline projects that will maintain an adequate supply of natural gas in a growing marketplace.
At the same time, the commission must minimize the impact of pipeline construction on the local
environment and on adjacent landowners.

The Federal Energy Regulatory Commission publication Upland Erosion Control, Revegetation,
and Maintenance Plan applies to all non-wetland natural gas construction projects. The FERC
staff encourages its use for all construction activities. It says:

The construction right-of-way width shall not exceed that described in the project
sponsor's FERC application unless otherwise modified by a certificate condition.
However, additional construction right-of-way may be used (subject to compliance
with all applicable survey and mitigation requirements) in limited areas for full
right-of-way width topsoil segregation or where topographic conditions, such as
side-slopes, require it to ensure safe construction. In no case shall the construction
right-of-way width exceed 100 feet without the prior written approval of the
Director of OPR.

Pipelines are concerned that the baseline construction right-of-way for a medium diameter
pipeline may come to be 75 feet, with a limited number of variances up to 100 feet.?

Although the narrower baseline is sometimes thought to reduce environmental impacts of
pipeline construction, that is not always, or even usually the case in the absence of
sensitive environmental areas, cultural, or historic sites and/or densely populated areas. A
wider baseline construction right-of-way is consistent with environmental and safety goals
and will expedite the certificate process by minimizing the time requirement of sponsors
and FERC staff in preparing and evaluating variances.

* U.S. Federal Energy Regulatory Commission, 85 FERC 61, 432, Order On Rehearing And Issuing Certificate,
CNG Transmission Corporation and Texas Eastern Transmission Corporation, Docket No. CP97-774-001,
Washington, D.C.. December 23, 1998. See Alse U.S. Federal Energy Regulatory Commission, 84 FERC 61,345,

Revision of Existing Regulations Under Part 157 and Related Sections of the ission’s Regulations Under the
Natural Gas Act, Notice of Proposed Rulemaking, Docket No. RM98-9-000, Washington, D.C., September 30,
1998,
4
GULF INTERSTATE
) ENGINEERING Right-of-Way Study
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1.3 Technical Approach to the Study

GIE used its professional experience in the pipeline industry to analyze and calculate the
different dimensional components that make up the width requirements of a recommended
construction right-of-way. GIE calls this method the Engineering Approach.

Information was also obtained from three interested groups in the pipeline industry: (1) Natural
Gas Transmission Companies, (2) Pipeline Contractors, and (3) Environmental Service
Companies. The subjects covered were width requirements, safety, and environmental aspects of
pipeline construction.

The Engineering Approach was compared to the width requirements as described by pipeline
contractors (Contractors' Requirements). A comparison of the two views is given in Section 2.4
and shows that the contractors’ practical experience is consistent with good engineering
judgement.

Section 2 of the study provides recommended construction right-of-way widths while Section 3
identifies variables that could modify (increase or decrease) the right-of-way width requirements.

Worker safety issues within the construction right-of-way are discussed in Section 4 and the
potential environmental impact of construction right-of-way width is analyzed in Section 5.

GULF INTERSTATE
@ ENGINEERING Right-of-Way Study
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1.4 Limitations of the Study

This study analyzes the basic right-of-way width requirements for cross-country conventional-
type pipeline construction using criteria for a typical pipeline spread. Analysis of construction
right-of-way widths or extra workspace for the following conditions is not included in this study.

(8]
@
E)]
(C)]
(5)
(6)
(@)
(8)
&)
(10)
(1)
(12)
(13)
(14)
(15)
(16)
(17
(18)
(19)
(20)
(21)
(22)
(23)

Road crossings

Railroad crossings

River and stream crossings

Pipe burial depth in excess of 36 inches

Hard rock excavation

Topsoil excavation beyond the ditch and spoil pile areas
Timber storage on the right-of-way

Steep side-slope terrain

Mountains

Major wetland crossings

Marsh construction

Unstable or contaminated soils
Environmentally sensitive areas

Co-location within existing utility corridors
Residential or industrial areas

Pipeline maintenance

Off-sets from existing pipelines

Special environmental or regulatory restrictions
Clearance near structures and utility facilities
Landowner depth requirements

Landowner special topsoil segregation requirements
Groundwater table levels

Frequency of field drainage tile

GULF INTERSTATE
ENGINEERING Right-of-Way Study
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Recommended Construction
Right-of-Way Width

This section analyzes the basic right-of-way width requirements for conventional cross-country
pipeline construction and recommends the use of a series of standard baseline right-of-way
widths. Section 2.1 sets out the steps to determine right-of-way width; Section 2.2 establishes a
baseline for a typical pipeline construction spread; Section 2.3 uses the Engineering Approach to
analyze each component of a typical right-of-way cross-section; Section 2.4 lists the average
width requirements needed by contractors; and Section 2.5 compares the Engineering Approach

with the Contractors’ Requirements.

2.1 Determination of Construction Right-of-Way Width

Decisions about the width of temporary right-of-way for pipeline construction are made at three
distinct phases of the Pipeline Construction Project.

The initial decisions about the needed width are made during preliminary project planning when
a general route is determined. General conditions are examined and default construction

practices are considered.

The second, more refined determination, is made at the time of final routing and bidding of the
construction job. Areas of special concern may be identified and widths may need to be adjusted.

The third determination occurs at the time of construction when acute weather and site
conditions vary from the planned construction conditions.

The purpose of this report is to define the baseline right-of-way width that can be used for
preliminary project planning and identify the localized variables that modify these
recommendations.

2.2 A Typical Pipeline Construction Spread

The terms rypical pipeline construction spread and rypical widih requirement can be misleading
because width requirements vary from location to location for any given pipe size and
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Consequently, this study establishes a baseline definition for what

constitutes typical so a frame of reference can be used for discussion.

A typical pipeline construction spread is a unit of equipment and personnel required to construct
a pipeline. The modern-day pipeline construction spread is, in essence, a moving assembly line
that may consist of 18 separate operations, up to 100 pieces of heavy construction equipment,
and hundreds of skilled craftsmen working in unison. These individual operations, each
performed by a specially trained crew, usually proceed in a definite sequence as shown in Figure
1. These operations are: '

(1}
(2)

3)
“)
)
(6)
()}
(8)
)]

Clearing and grading

River crossings (not included in the
study)

Ditching

Stringing pipe

Pipe bending

Pipe set-up

Pipe end preparation

Pipe alignment

Pipe welding

(10)
(1)
(12)
(13)
(14)
(15)
(16)
an
(18)

X-ray inspection of welds
Joint coating

Field coating inspection
Bottom padding
Lowering-in

Top padding

Backfilling

Pressure testing
Revegetation and Cleanup

g
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(2)

3

“

-

®)

Pi

Although a typical pipeline project may not exist, representative criteria, commonly seen on a
pipeline construction spread, are defined as follows:

Purposes

(1) General

Cross-country pipeline

Twenty-five mile pipeline

Upland construction methods

Pipe cover is 36 inches

Access to the right-of-way is from an adequate number of secondary roads.
Weather — temperate with normal rain

pe
Double random lengths - factory coated

Stick rod welding

Terrain

Undulating — Approximately 20 percent bending

Land Use

.

Timber - 22 percent 3" growth, 1 to 35 years, hardwood and pine mixed).
Timber is salvageable by logging on right-of-way and hauling to local mills.
Undergrowth is chipped on the right-of-way.

Cultivated land - 35 percent

Pasture — 38 percent

Wetlands — 5 percent

Soil

Cohesive soil (clay, fine grained or high clay content — OSHA Type B)

Soft Rock - 5 percent (diggable - rippable)

Topsoil segregation is 12 inches deep only over ditch and spoil pile areas.

Flat right-of-way (no side slope) with a 30 percent “swell” factor on excavated
soil.
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2.3 Right-of-Way Width Requirements—Engineering Approach

The analysis of width requirements is based on what GIE calls the Engineering Approach, that
is, the identification and discussion of each component that makes up the cross-sectional
dimensions of the right-of-way width. This approach consists of the analysis of each component
of the construction right-of-way width from an objective viewpoint. Each dimension given in
this approach is based on GIE’s past experiences and professional opinion.

The analysis divides the construction right-of-way width into three major components: (1) Ditch
Area, (2) Spoil Side, and (3) Working Side. The ditch area is for placement of the pipe; the spoil
side is for the temporary stockpiling of excavated subsoil during construction; and the working
side is for the construction equipment and crew.

As a result of using the Engineering Approach to analyze construction right-of-way widths, GIE
has divided right-of-way requirements into four standard default widths based on pipe diameter
groups. See Figures 4 to 7 for the four default widths.

(1) Ditch Area

Pipe ditch—Figure 2 shows a cross-section of the recommended ditch dimensions. The areas
required for the pipe ditch are tabulated in the accompanying table. The pipe diameters, ranging
from 8 to 42 inches, are divided into four groups based on the size of equipment required to
construct the pipeline. In other words, a particular size bucket is used to excavate the ditch for 8
inch through 16 inch pipe, and a different size of bucket is used to excavate the ditch for 18 inch
through 24 inch pipe, and so on. The ditch dimensions within each group of pipe sizes (8 inch to
16 inch, 18 inch to 24 inch, etc.) remain the same regardless of the respective pipe diameter.
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The dimensional requirements of the pipe ditch are directly related to each pipe size and soil
conditions, but also are strongly influenced by the terrain and weather. Although pipe diameter
is the major factor in determining ditch dimensions, the soil type, which can vary from one
location to the next on a single pipeline system, will influence the equipment requirements and
the resulting ditch dimensions. Also, the type of equipment used, such as wheel-type ditcher or
backhoe, can result in a different ditch configuration.

Ditch area requirements are site specific and can not be assumed to remain constant from one
location to another. The area to be ditched should be determined based on OSHA requirements,
construction equipment, construction techniques, soil, and the weather conditions likely to be
encountered during construction, These factors contribute significantly to variability of right-of-
way width.

Ditch calculations — The calculations of ditch area for each pipe diameter group is based on
the following conditions:

The calculation of ditch area uses the largest size pipe in each category.

The method of excavation is by conventional wheel or boom-type ditcher.

The dimensions of the pipe ditch are uniform throughout the length of the pipeline.
The top part of the ditch wall can be sloped back, if necessary, for ditch access.
The soil is stable and the spoil is considered stackable.

The clearance between the pipe and the ditch wall is a 12 inch minimum.

The soil cover over the pipe is 36 inches.

L T

All of the dimensions given in Figure 2 are carried forward to Figures 4 to 7 which show an
overall view of the recommended right-of-way widths.

(2) Spoil Side

Spoil is the term used for excavated soil. Figure 2 shows a cross-sectional view of the spoil side
of the right-of-way width. The spoil side area, for stockpiling topsoil and ditch spoil, is directly
proportional to the quantity of soil materials to be stored and the soil consistency (wet, dry, or
sandy).

Topsoil—Before ditching begins, topsoil is removed and stockpiled near the outer edge of the
right-of-way. Topsoil removal is normally site specific and may vary in width from only the
ditch line to the entire width of the right-of-way, and from a few inches in depth to more than
one foot. This study considers the removal of 12 inches of topsoil from the ditch line and ditch
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spoil area. Depending on the pipe size, the amount of topsoil stripped will require from 10 to 20
feet for stockpiling.

Ditch spoil—Afier topsoil removal, the ditch is excavated to the necessary depth for each pipe
size and the ditch spoil is stockpiled no closer than two feet to the ditchline, where it is
segregated from the topsoil by a three foot buffer zone. Depending on the pipe size, the ditch
spoil will require from 14 to 29 feet for stockpiling.

Buffer zones—A three-foot buffer zone is allowed between the edge of the right-of-way and
the topsoil, and between the topsoil and ditch spoil. This buffer zone allows for sloughing of soil
-and avoids mixing of the soil during stockpiling and backfilling operations. Buffer zones
increase the right-of-way width requirements.

Backfilling—After the pipeline is lowered into the ditch, the ditch spoil is then placed back in
the ditch over the pipeline and the topsoil returned to its original location.

Spoil side width—All of the dimensions given in Figure 2 are carried forward to Figures 4 to
7 which show an overall view of the recommended construction right-of-way widths that include
the spoil side width.

(3) Working Side

Figure 3 shows the cross-sectional view of the working side of the right-of-way width. This side
consists of two separate areas: (1) pipe make-up and welding of the pipe, and (2) access and
movement of construction equipment, personnel crews, and materials.

Area for pipe make-up and welding - The area for pipe make-up and welding is parallel
and adjacent 1o the pipe ditch. This area is for pipe laydown, pipe alignment for welding, and the
welding operations. The space requirements include a buffer zone between the ditch and the
pipe, space for the pipe itself, and operational space for several welders and their equipment.
Depending on the range of pipe diameters under consideration, this area will have a width of 10
to 13 feet.
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Equipment work area—The area for equipment and crews is parallel and adjacent to the
pipe make-up and welding area. While this arca is primarily for construction equipment,
working crews, supervision, and inspection, it also provides access for safety and environmental
monitoring. Most important, this is the designated route for emergency equipment in the event
of an accident during construction.

Depending on the range of pipe diameters under consideration, this area will have a width of 31
to 42 feet that includes a 5 foot separation zone for passing and maneuvering of equipment.

The side to side dimensions given in Figures 4 to 7 for each sideboom (or pipe layer) are
different because bigger equipment is required to construct larger size pipelines. All of the
dimensions given in Figure 3 are carried forward to Figures 4 to 7 which show an overall view of
the recommended construction right-of-way widths,

2.4 Right-of-Way Width Requirements-
Contractors’ Requirements

GIE queried contractors about their recommended width requirements for the pipe ditch, the
working side, and spoil side. The information was tabulated and an average construction right-
of-way width was determined for the four pipe diameter groups.

The contractors identified the following widths:

Pipe Diameter Right-of-Way Widths
(Inches) (Feet)
81016 80
181to 24 93
30 to 36 110
4010 42 121
15
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2.5 Comparison of Right-of-Way Width Requirements

A comparison of right-of-way width requirements between the Engineering Approach and
Contractors’ Requirements are given in Table 1. The width recommended by the Engineering
Approach is equal to or minimally greater than the average of widths requested by the
contractors. GIE believes that the Contractors’ width requirements vary because of individual
interpretation of soil conditions and different terrain,

TABLE 1

Comparison of Right-of-Way Width Requirements
Engineering Approach versus Contractors’ Requirements

Right-of-Way Width Required by Contractors
Pipe 0.D. (Feet) Engineering
Range Individual Contractors are listed as A to Approach
(in.) A B [+ D E F|G|H I | Average (feet)
Width

Bto16 | 70 | 75 | 84 |90 | B5 |80 |90 | 75 | 75 80 80
18to24 | 80 |100| 89 | 95 |100| 90 | 100 | S0 | 90 93 95
30to36 | 100 (127 | 99 | 115|110 | 115|110 100 | 115 110 110
40to 42 | 110|143 | 118 (120|115 125|120 | 115 | 125 121 126

16
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Modifying the Recommended
Construction Right-of-Way Width

The recommended construction right-of-way width was discussed in Section 2.0. This section
identifies and provides a brief discussion of variables that could possibly modify the
recommended right-of-way width.

3.1 Variables that Affect Right-of-Way Width
Major variables that can increase or decrease the typical construction right-of-way are:

(1) Environmental, Cultural, Archeological
(2) Design Considerations

(3) Terrain

(4) Soils and Rock

(5) Landowner Requirements

(6) Construction Plans

(7) Special Construction Work Areas

(8) Uncertainties

Table 2 shows how each major variable was subdivided for purposes of discussion and
summarizes the impact of each variable on the construction right-of-way width.

(1) Environmental, Cultural, and Archeological

New pipelines are carefully routed to avoid land areas of special environmental, cultural, and
archeological significance. Alternate routes are identified that route the pipeline around special
use lands, residences, and public areas that add many miles to the straight-line distance between
the origin and destination point of the pipeline. Project sponsors take great care and assume
considerable additional expense to route a pipeline, but in some cases even the least intrusive
alternate route will pass through special land use areas.

21
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(2) Design Considerations

Pipe diameter - Pipe diameter is the major determinant of the width of the diich. The
diameter of the pipe determines the amount of ditch excavation material and the type and size of
the construction equipment needed, and therefore has a direct relationship to the increase or
decrease of the construction right-of-way width,

Pipe depth—The depth of the pipeline affects the amount of excavated material to be removed
and stockpiled during pipeline construction. Increased pipeline cover requirements, as may be
required on agricultural land and steep terrain, would increase the spoil side and overall width of
the construction right-of-way.

(3) Terrain

Undulating alignment profile—Pipeline construction normally takes place on a
reasonably leveled construction work area to permit the movement of equipment onto and along
the right-of-way. Undulating topography requires the leveling of high areas to create a more
uniformly leveled construction right-of-way. This process may result in increased movement of
soil and the need for stockpiling along the right-of-way.

Alignment grade—The right-of-way must be reasonably level to accommodate the efficient
and safe movement of construction equipment and materials during pipeline construction.
Ditching on severe inclines or steep grades may not require special pipeline construction
equipment, just more of it. A common technique is to use cables to tie the working backhoe or
ditcher to several tow tractors positioned at different levels along the right-of-way above it.
Tension on the cables enables the excavation equipment below to hold the position for efficient
digging. These tractors gradually tow the excavation equipment up the grade as ditching
progresses. The increased complexity required for this pipeline construction approach on steep
mountainous inclines typically increases the construction right-of-way width.

Side slope grade—The high point of a steep side slope is cut and sloped to provide a level
working surface for the right-of-way. The cut soil material is either stockpiled or used to fill in
nearby low points in undulating terrain. Most of the soil produced by the side slope cut is not
suitable as backfill material. Therefore, steep side slopes increase the construction right-of-way
width.

(4) Soil and Rock

Soil and rock type—The soil type and the physical characteristics of excavated soil
materials determine their performance during pipeline construction and affect ditch design.

2
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Consolidated rock and very cohesive stable soils result in a vertical wall ditch and less excavated
material. Noncohesive, unstable, organic, and sandy soils create large spoil piles, and may result
in a sloping wall ditch.

The organic and moisture content of soils assumed to exist in the right-of-way during the
preliminary design and construction planning phases can differ from that found during the actual
construction phase. Stockpiled soils with greater organic and less cohesive material than
originally assumed tend to be weaker and do not allow for maximum stockpiling height.

If the ditch soils are wet, the ditch walls become unstable and slough, further limiting the
remaining workspace for construction activities, Therefore, the type, characteristics, and
condition of soil materials found during excavation for the pipeline will increase construction
right-of-way width. Excavated soils may “swell” (increase) in volume by as much as 30 percent.

Soil and rock depth—The depth of topsoil and subsoils and rock removed during pipeline
excavation activities determine the volume, area and width of the stockpile along the right-of-

way.

Rock disposition by stockpiling—Rock removed by blasting is normally not acceptable
as a backfill material until it is reduced in size. When rock is encountered during pipeline
construction, and its immediate removal from the right-of-way is not required, the rock is
separated from topsoil and subsoils and stockpiled, normally increasing the construction right-of-
way width.

Soil segregation requirements—Pipeline construction contractors recognize the value of
soil resources and make a concerted effort to implement soil conservation practices during
pipeline construction. On cultivated areas, an initial shallow soil stripping operation run is
performed to remove only the topsoil. This technique, known as topsoiling, places the topsoil in
a spoil bank separate from the rest of the ditch excavation material. Later during backfilling, the
valuable topsoil and other excavation spoil can be replaced in their original positions.

The removal, segregation, and stockpiling of topsoil in agricultural land across the entire right-
of-way is used to minimize impact on topsoils. However, these special soil conservation
measures increase the construction right-of-way width.

Topsoil segregation in some areas along the selected route of a pipeline is not required, resulting
in only one spoil pile and, therefore, a decrease of the construction right-of-way width.
Occasionally, lower topsoil material is uniquely different from the surface topsoil, requiring
additional topsoil segregation.
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Special erosion control requirements—The use of conventional erosion control
methods, such as silt fences and hay bales, on moderately sloped agricultural land during mildly
wet weather is a required practice. However, in steep sloped terrain, the use of runoff diversion
ditches and other specialized erosion control methods may increase the construction right-of-way
width.

(5) Landowner Reguirements

Construction through narrow corridors bounded by structures—Occasionally it
is necessary to route a pipeline through a congested and densely populated residential,
commercial or industrial area. In these areas, special restrictions on construction right-of-way
work activities may be imposed and result in a decreased right-of-way width. The decrease in
construction right-of-way width in these areas may require longer staging areas outside the
constrained area.

Timber disposition by stockpiling—Contract specifications, state and local regulations,
and property owner requirements, all affect the nature of the disposal of the brush and timber
encountered on the right-of-way. It is very common to clear the right-of-way by cutting large
trees, saving large marketable timber for the property owner by sawing into usable lengths, and
stacking the logs at various locations along the right-of-way. The temporary stockpiling of
timber for the property owner increases the construction right-of-way width.

(6) Construction Plans

Inadequate temporary access roads—Planning adequate access roads is shared
between the contractor and the pipeline company. The project sponsor is responsible for
securing the land on which to build a proposed pipeline. Existing roads that intersect the right-of-
way are the usual means for access to the pipeline. In the absence of existing roads, special
access roads, known as shooflies, must be constructed to link the right-of-way with the existing
roads. An inadequate number and improper location of temporary construction access roads
requires the contractor to consider the movement of men and equipment using turnaround areas
along the pipeline right-of-way. The inadequacy of temporary access roads and the resulting
need for turnarounds typically increases the construction right-of-way width.

Automatic welding method—The typical welding method for most pipeline construction is
manual stick-welding. As weld joint metal deposition rates become significant for large diameter
pipelines, semiautomatic and automatic welding methods may be employed. The use of large
automatic welding machines and the handling sideboom will require more construction
workspace as compared to the typical workspace requirements of stick-welding. The
semiautomatic or automatic type of welding method may increase the construction right-of-way
width. However, the benefits of automatic welding, such as fewer contractor personnel and
fewer repairs, can offset the impact of a wider right-of-way.
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(7) Special Construction Work Areas

A FERC application for a pipeline project requires the development of site specific work plans
that show extra workspace for situations such as steep side slopes, wetlands, bodies of water,
roads, railroads, and aboveground facilities. Extra workspace areas for these special construction
activities are in addition to the baseline determination of the typical pipeline construction right-
of-way width.

Foreign structure— The type and relative location of a pipeline, utility, or other structure,
above or below ground, either parallel or crossing the new pipeline, typically requires additional
construction workspace.

A crossing structure typically requires additional workspace. Additionally, when the proposed
pipeline is parallel to an existing belowground pipeline, utility, or other structure, less new
permanent right-of-way is added to the existing permanent right-of-way, and some of the new
construction right-of-way overlaps the existing right-of-way. However, the construction
complexity of the new pipeline generally increases. The existence of a parallel, belowground
foreign structure typically requires additional construction workspace beyond that which is
available within a typical construction right-of-way width.

The owner of another pipeline, utility, or structure may impose a special minimum horizontal or
vertical separation distance between the proposed pipeline and the existing structure to assure
their integrity during the new pipeline construction and later during long term operations. The
owner may also prohibit any new pipeline construction within the existing permanent operating
right-of-way of the other pipeline, utility, or other structure. The minimum horizontal or vertical
separation distance may increase the proposed new pipeline construction right-of-way width.

Surface land use classification—Current land use can have a major impact on specific
regulatory and landowner requirements for pipeline construction and often establishes the soil
conservation procedures to be used.

For example, the conservation of soils across agricultural farmland requires topsoiling. Timber
from woodlands may need to be stockpiled for the landowner along the right-of-way. A pipeline
planned through a narrow residential, commercial or industrial corridor may encounter limited or
restricted widths, Therefore, the type of land use may increase or decrease the construction
right-of-way width.

Construction through wetlands—The routing of a pipeline through wetlands challenges
the pipeline contractor to employ special construction methods and techniques to minimize
environmental impact.
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Conventional cross-country upland construction techniques have been used historically to cross
wetlands during dry and semi dry conditions. However, wet and saturated surface conditions
often require additional measures to assure the safe movement of men and equipment along the
right-of-way. Wooden mats composed of large timber boards have been used for the effective
and safe movement of construction equipment and workers. In cold northern climates, freezing
winter weather conditions allow the movement of pipeline construction equipment over a frozen
ground surface resulting in reduced environmental impact.

Alternative construction methods can be used to reduce construction impact on the environment.
The INGAA Foundation, for example, has funded research on potential environmental impacts
associated with horizontal directional drilling at watercourse crossings. The project also
produced software to help select alternative watercourse crossing methods."

(8) Uncertainties

Unknown underground structures—During planning for pipeline projects, various field
surveys of aboveground and belowground utilities are performed. The field surveys are intended
to identify the various pipelines, utilities, and other structures in close proximity to the proposed
pipeline, so pipeline crossings, or a parallel design plan, can be developed. However, even after
the best survey work is completed, some underground structures, such as clay drainage tiles in
agricultural farm land, cannot be identified before beginning the pipeline construction. The
frequency of drainage tile may increase the right-of-way width requirements.

Unexpected inclement weather— The onset of severe weather, such as rain and near or
below freezing temperatures, may result in the need for more right-of-way width. If prolonged
rains saturate the ground, efficient movement of construction equipment and workers is more
difficult, and spoil piles spread out.

3.2 Special Work Areas

The following special situations normally require extra workspace, staging areas, and
aboveground facilities in addition to those normally available within the typical pipeline
construction right-of-way width,

Other Extra Workspaces

* Roads and highways
* Railroads
*  Water Crossings - creek, stream, river, or lake

! Golder Associates, Ltd., River and Stream Crossings Study, Executive Summary and Crossing™ Stream Crossing
Decision Support System, Beta-Version 1.0 Software and Topical Report (INGAA Foundation) 1998.
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* Wetlands

e Special pipeline construction areas (fabrication, testing, tie-ins, branch laterals, etc.)

Staging Areas

» Contractor mobilization/demobilization and staging areas
» Pipe storage, coating and staging areas

* Material warchouses and storage yards

* Bending machine set-up

Aboveground Facilities
+ Compressor stations, metering and regulation stations, scraper trap facilities, and
valve sites

3.3 Regulatory Modifications

Even the most carefully planned projects will encounter situations along the pipeline route that
Inecessitate a change in the construction right-of-way granted in the certificate. Information on
field conditions may be limited because the sponsor lacks access to the property before the
certificate is issued. The project sponsor may need to request somewhat more right-of-way to
lavoid potential problems encountered in the construction phase.

[There are numerous circumstances that will require modification of basic width requirements.
FERC permits pipelines to request a variance in workspace based on the site specific conditions.
Variance requests must include construction drawings and present a rationale/justification for the
requested change. GIE's recommended baseline construction widths will not change FERC's
variance procedure; however, it would significantly reduce the potential number of variance
requests required for future projects if a construction right-of-way of 75 feet were to become the
‘rule-of-thumb™ in the future.
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Engineering Variables that Affect Construction Right-of-Way Width

*Extra
Decrease | Increase Work

Variable Width Width S
pace

1._Environmental, Cultural, and Archeological X X

2. Design Considerations
Pipe Diameter (Included in the Recommended Width) X
Pipe Depth (Included in the Recommended Width) X

3. Terrain

Undulating Alignment Profile

Alignment Grade

Side Slope Grade

Soils and Rock

Soil and Rock Type

Soil and Rock Depth

Rock Disposition by Stockpiling

Soil Segregation Requirements X

Special Erosion Control Requij 5

bl B

Bt b

P

|

b e B e B e e B

5. Landowner Req
Construction Through Narrow Comridors Bounded by X
Structures
Timber Disposition by Stockpiling X X

6. Construction Plans
Inadequate Temporary Access Roads
Automatic Welding Method

7. Special Construction Work Areas
Foreign Structure
Surface Land Use Classification X
Construction Through Wetlands X

8. Uncertainties
Unknown Underground Structures-Frequency of Tile X
Unexpected Inclement Weather

M

e B

Ead el B Bl

Extra workspace (area outside the main right-of-way) is required along the construction right-
of-way where specialized equipment and crews install pipe at crossings or congested areas,
such as overhead utility structures and parallel underground structures. Extra workspace is not
evaluated or discussed in this study.
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4.0

Considerations for Worker Safety

Responses to the study questionnaires indicated that there are mounting concerns among pipeline
construction and safety personnel that unnecessarily restricted workspace may be inconsistent
with federal and state safety laws. A safe work site must be the responsibility of all parties
involved in a pipeline project from engineering planning, regulatory review, and pipeline
construction. Federal and state worker safety laws (work in confined or limited spaces) affect the
amount of construction right-of-way needed.

4.1 Major Federal Regulations for Safety in Pipeline Construction

At present all construction activities in the United States are governed by the Code of Federal
Regulations Title 29, Part 1926 (29 CFR 1926). Certain sections of this code have a direct effect
on the construction methods employed by individual contractors in order to minimize risks to
worker safety.

The following is a list of sections of the code that are relevant to pipeline construction methods
and associated safety issues.

Subpart D - Occupational Health and Environmental Controls
Section 1926.50 - Medical Services and First Aid

Subpart F - Fire Protection and Prevention
Section 1926.150 - Fire Protection

Section Subpart H - Materials Handling, Storage, Use, and Disposal
1926.250 - General Requirements for Storage

Subpart N - Cranes, Derricks, Hoists, Elevators, and Conveyors
Section 1926.550 - Cranes and Derricks

Subpart P - Excavations
Section 1926.651 - Specific Excavation Requirements
Section 1926.652 - Requirements for Protective Systems
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project for prompt medical attention in case of serious injury.

Section 1926.150, Paragraph (a): General requirements.

e e

4.2 OSHA Compliance Issues Created by Right-of-Way Width

Sections or subparts of sections listed in Section 4.1 are cited and discussed to show how
compliance is hindered by limiting pipeline construction right-of-way widths.

Section 1926.50, Paragraph (b): Provisions shall be made prior to commencement of the

Narrow right-of-way widths can limit a clear passage along the construction right-of-way for
medical emergencies and place the construction contractor in potential violation of the law.

(1)  The employer shall be responsible for the develop of a fire protection program
to be followed throughout all phases of the construction and demolition work, and
he shall provide for the fire fighting equipment as specified in this subpart. As fire
hazards occur, there shall be no delay in providing the necessary equipment.

2) Access to all available fire fighti i shall be maintained at all times.

Narrow right-of-way widths can reduce or eliminate a clear passage along the construction right-
of-way for response to fires and place the contractor in potential violation of the law.
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Section 1926.250, Paragraph (a): General.

1 All materials stored in tiers shall be stacked, racked, blocked, interlocked, or
otherwise secured to prevent sliding, falling or collapse.

(4)  When a difference in road or working levels exist, means such as ramps, blocking,
or grading shall be used to ensure the safe movement of vehicles between the two

levels.
Section 1926.250, Paragraph (b): Material storage.
(8)(ii) Lumber shall be stacked on level and solidly supported sills.
(8)(iii) Lumber shall be so stacked as to be stable and self-supporting

(9)  Structural steel, poles, pipe, bar stock, and other cylindrical materials, unless
racked, shall be stacked and blocked so as to prevent spreading or tilting.

Restrictive workspace creates a tension with these rules for safe storage of construction materials
(pipe, heavy timber, large valves, blasted rock, and diich spoil).
Section 1926.250, Paragraph (c): Housekeeping.

(1)  Storage areas shall be kept free from accumulation of materials that constitute
hazards from tripping, fire, explosion, or pest harborage. Vegetation control will be
exercised when necessary.

Good housekeeping may become impossible due to restricted workspace.

Section 1926.550, Paragraph (a): General requlreme_ms.

1) The employer shall comply with the manufacturer's specifications and limitations
applicable to the operation of any and all cranes and derricks.

(19) ~ All employees shall be kept clear of loads about to be lifted and of suspended loads.

Restricted workspace may make safe personnel clearances from cranes, track hoes, sidebooms,
and hoisting trucks difficult 1o achieve.
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Section 1926.651, Paragraph (a): Surface encumbrances.

All surface encumbrances that are located so as to create a hazard to employees
shall be removed or supported, as necessary, to safeguard employees,

Section 1926.651, Paragraph (e): Exposure to falling loads.

No employee shall be permitted underneath loads handled by lifting or digging
equipment. Employees shall be required to stand away from any vehicle being
loaded or unloaded to avoid being struck by any spillage or falling materials.

Section 1926.651, Paragraph (j): Protection of employees from loose rock or soil.

2) Employees shall be protected from excavated or other materials or equipment that
could pose a hazard by falling or rolling into excavations. Protection shall be
provided by placing and keeping such materials or equipment at least 2 feet (.61 m)
from the edge of excavations, or by the use of retaining devices that are sufficient to
prevent materials or equipment from falling or rolling into excavations, or by a
combination of both if necessary.

Positioning, placing, or keeping equipment and construction materials at least 2 feet from the
edge of open trenches (including pipeline ditches) is difficult or impossible when there is
insufficient workspace.

Section 1926.652, Paragraph (b): Allowable configurations and slopes.

(L Option (1}—Allowable configurations and slopes) (i) Excavations shall be sloped at
an angle not steeper than one and one-half horizontal to one vertical (34 degrees
measured from the horizontal)...

If side wall retaining devices cannot be installed and/or maintained at all times for vertical wall
ditches greater than 60 inches in depth, then the ditch wall height in excess of 42 inches must be
sloped back to an angle, not less than 34 degrees from the vertical. Depending on depth, this
regulation could substantially widen the mouth of the pipeline ditch. To obtain and/or maintain
proper sloping may become impossible with restricted right-of-way width. Granted, there are
many other ways to protect workers from cave-ins during tie-ins, but they require much more
time, effort, and resources than proper sloping.
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The above safety regulations are just a few of the OSHA Construction Standards contained in 29
CFR 1926. These specific regulations are most likely to affect construction for right-of-way
widths.

4.3 Safety Perspective

Individual worker safety is paramount to the success of the project. Workplace safety is all of the
following:

Reduction of serious injury and fatal accidents
Good business practice

Required by most companies both large and small
Regulated by federal and state law

Enforced by many federal and state agencies

‘While much progress has been made in the area of pipeline construction safety, this study
proposes that worker safety issues receive full consideration with potential environmental
impacts and land take issues. Limiting pipeline construction right-of-way widths must be
carefully balanced for safe, workable pipeline construction.
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5.0

Potential Environmental Impact of Increased
Construction Right-of-Way Width

This section addresses the potential changes in overall environmental impact as the result of an
increase in the width of pipeline construction rights-of-way. It addresses the impact of a
temporary construction right-of-way on the environment. The impact of permanent right-of-way
is addressed in FERC regulations, federal, state, and local permit and certificate gnidelines.

Additional construction right-of-way width on some pipeline construction projects can be
environmentally favorable, not only to pipeline companies and their construction contractors, but
also from the perspective of environmental and regulatory reviewing agencies. In addition, a
small increase in the construction right-of-way width provides a needed margin of worker safety
with little additional impact on the environment.

The right-of-way widths recommended in this study will provide for optimum construction
efficiency and thereby reduce construction time. This means less risk of weather interference,
quicker stream and wetland crossings and less soil compaction.

5.1 Positive Impacts Associated with Pipeline Construction

It can be demonstrated that additional construction right-of-way width does not proportionally or
even necessarily, increase overall environmental impact. While the potential positive
environmental impacts of new pipeline construction are seldom recognized, some well
established benefits are listed below.

» Forest fragmentation (known to help control/prevent the spread of forest destroying
insects, wild fires, and certain plant diseases)

Creation of new border areas (favored by many forage fauna)

Removal of undesirable or non-native plant communities

Improved bio-diversity of local habitats

Opportunity for new plant and animal recruitment

Opportunity to restore degraded wetlands

Habitat management and fire protection access into remote areas

Desirable changes in soil mix or compaction
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5.2 Actual Impact of Increased Temporary Construction Right-of-
Way Width on the Environment

The following assumptions are made to establish a technical basis for discussing additional
environmental impact that might result from the granting of a wider pipeline construction right-
of-way:

* A sponsor is planning to install a 36 inch pipeline with a 90 foot right-of-way.
During the planning and preliminary engineering phase, it is discovered that
additional temporary construction right-of-way width is required for safe operations.
The project sponsor decides to increase the right-of-way width from 90 feet to the 110
feet recommended in this study. Table 3 lists the potential environmental impacts and
their significance if the right-of-way were increased. A brief discussion of the
significance of the additional environmental impaet is given after Table 3.

« All potential environmental and sociceconomic impacts have been identified,
assessed and deemed acceptable or mitigatable for this particular pipeline
construction right-of-way.

In addition, it is assumed that within the 25 mile baseline construction right-of-way segment, as
described in Section 2, specific construction right-of-way conditions already exist. These
conditions are as follows:

« Baseline environmental data reveal no extremely sensitive habitats, critical wetlands,
thr d or endangered species, highly prized forest or other vegetation and no
prized or unique farmland near the proposed right-of-way.

* The local environment has been disturbed or modified in the past by agricultural land
clearing and routine harvesting of forest resources.

e The animal and plant communities disturbed or fragmented by the pipeline right-of-
way are similar to those found on adjacent land.

* Proper construction methods and restoration techniques have been carefully selected
and fully developed and cleanup and restoration of the right-of-way will occur as
planned.

Several major types of environmental effects would have to be identified and assessed in order to
determine what the real extent of increased impact would be from the granting of a wider
pipeline construction right-of-way.
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l Impact |
Due To

Increased Pipeline Construction Right-of-Way Widths

-

yy Width'

over & bassline plpsline construction right-of-way width.

Significance of impact
Potential Environmental Impacts L
Forssted | Vogetation | Pasturod | Culthvated | Rivers &
Arsas Amas | RangeLand | Farmiand | Simems | Wietlands
visual IME MIN MIN INS NN MIN MIN
Reduces alr quality [ NN NN NN NN NN
[Increases nolse lavel NN NN NN NN L] NN
Reduces water resources quality NS INS. NS INS 1-20% 1-20%
Increases disruption of lower vegetation INS 1-20% INS HN I 1:20%
1-20% MmN L NN 1-20% 1-20%
NS INS NN NN MiIN 1-20%
1-20% 1-20% 1-20% 120% 1-20% 1-20%
L LU} HN NN 1-20% 120%
M M MIN MIN MIN 1-20%
1:20% 120% MIN NN MIN 1-20%
fuel and oll spills INS INS INS INS INS N5
Reduces recroational itles N MIN HH L) 1-20% NN
[Increases of ities for public intrusion into more remote areas L) NH NN NN MIN NN
pe: 1. This matrix il of on different 3. IS - Insignificant
wlemants of the snvirenmant due to an Incraase (up 1o 20 percent] over MIN - Minkmism.
2 bassing width, MN - Hena
120% - This Impact s dirsctly
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Increases visual impact—As with many areas of socioeconomic impact analysis, visual
impacts can be very individualized and subjective, and may vary considerably. Viewer
sensitivity is usually governed by the proximity of industrial activities and the degree of viewer
interest in the scenic qualities of the local landscape.

The impact on visible resources is determined by major changes to the natural environment along
the baseline construction right-of-way width, In other words, once construction is underway the
average viewer would not discern differences between 90 feet and 110 feet where visual impact
alone is concerned.

Reduces air quality—Project specific shor-term air pollution may directly cause nuisance
and health risks to local animal, plant, and human populations. Pollution of the surrounding air
along the baseline construction right-of-way would originate from the use of trucks, heavy
equipment, and certain construction materials or procedures used to construct the pipeline. Since
no additional use of equipment and materials would be associated with increases in width of the
construction right-of-way, there would be no incremental reduction in short-term air quality due
to increasing temporary construction right-of-way. Indeed, effects on shori-term air quality
would be reduced by speedier and more efficient construction.

Increases noise level—Although not an obvious threat to public health, noise pollution
affects a local community. An acceptable noise level has already been decided for the baseline
construction right-of-way width, and noise levels would not increase due to requesting and
granting a wider construction right-of-way. Adequate right-of-way width may decrease the
number of access roads required by the construction site, thereby decreasing the off right-of-way
traffic and disturbance.

As with air quality, noise level could decrease if the increased width of the right-of-way results
in better maneuverability and less vehicle time spent on the right-of-way. This may be true even
if there is additional clearing and cleanup that is required.

Reduces water resources quality—In public opinion polls, water is noted by many
residents of the United States as the most important environmentally sensitive natural resource.
In a pipeline construction project, the possibility of water resource contamination is most likely
during land clearing and excavation activities, These activities occur during a brief time window
in the construction process with remediation and restoration activities soon following. Speedy
and efficient pipeline construction will decrease the probability of adverse impacts on water

quality.
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Increases disruption of lower vegetation—The analysis of impact caused by direct
loss of vegetation will depend greatly on the value of the vegetative community that maybe
destroyed. If the vegetation is common and unremarkable, the effects of clearing can be rated as
acceptable in most cases, since the very same vegetation will reestablish itself during the first
growing season from root stock and seeds left behind.

If the lower vegetation along the baseline construction right-of-way is listed as common and
unremarkable and, in some cases, undesirable, as the vegetation would be part of an emergent
ecosystem, the only real issues remaining are visual, erosion control, and wildlife habitat. From
a visual standpoint, additional construction right-of-way width would be basically unnoticed by
the average observer.

If wildlife is utilizing vegetation in the area as habitat or supporting habitat, then a percentage
reduction in habitat would occur. The cumulative effect of lower vegetation being temporarily
destroyed on the additional construction right-of-way requested would, in most cases, be
negligible.

Increases deforestation—The basic model assumes that only 22 percent of a 25 mile cross-
country pipeline construction right-of-way would contain a modified ecosystem, consisting of
southern pine and mixed hardwood forest. Since deforestation will have to occur on the baseline
construction right-of-way width, then only the effects of additional construction right-of-way
width would have to be considered. The overall effect of additional width may be reasonably
acceptable.

Where there is third generation growth, modified ecosystem type forest is considered a
renewable natural resource by the landowner and can be exploited for economic gain in some
future year. The effect of cutting now or later further reduces the potential long term
environmental impact to a very acceptable level when viewed against the benefits (safety and
decreased time on the right-of-way) of additional construction right-of-way width.

Increases forest fragmentation—As noted above, the baseline model assumed that only
22 percent of a 25 mile cross-country pipeline construction right-of-way would contain a
modified ecosystem type consisting of southern pine and mixed hardwood forest. Since forest
fragmentation will have to occur on the width of the baseline construction right-of-way, only the
effects of additional construction right-of-way width would have 1o be considered from a forest
fragmentation standpoint. When considered against the cumulative effect of forest fragmentation
along the baseline right-of-way width as a whole, the overall effect of additional width may be
reasonably acceptable. Since the construction process is temporary, mitigation measures can be
implemented to lower the permanent impact of fragmentation.
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Increases opportunity for soil erosion and sedimentation—The assessment of
potential impacts related to soils, erosion, and sedimentation is significantly interrelated to other
areas of impact assessment, particularly that of water resources. A specific level of erosion
control, resulting in little or no soil sedimentation, has already been decided for the baseline
construction right-of-way and would be simply carried forward with an increased right-of-way
width. To the extent that construction is speedier, increased construction right-of-way width may
reduce the probability of soil erosion and sedimentation.

Changes local drainage patterns and area hydrology—The assessment of potential
impact related to drainage patterns and area hydrology is significantly interrelated to other areas
of impact assessment, particularly that of water resources, soils, erosion and sedimentation, and
many of the same conclusions apply here. A specific level of change in drainage patterns and
area hydrology, resulting in little or no negative long term impact, has already been decided for
the baseline construction right-of-way. Therefore, the additional changes to drainage patterns
and area hydrology would not increase significantly, if at all, due to the granting of additional
construction right-of-way width.

Changes in soil chemistry and compaction—Land clearing (removal of vegetation),
grading, and trenching can all cause displacement and mixing of the construction right-of-way
soils. This can cause both desirable and undesirable changes in soil chemistry and compaction.
Careful topsoil segregation and other soil excavation techniques in agricultural lands can reduce
to a minimum, the risk of negative impact. A wider construction right-of-way reduces the
probability of soil compaction and changes in soil chemistry by distributing traffic loads and
permitting more efficient soil separation.

Disturbance of animal and plant community structure—The project environmental
analyst must become familiar with the communities of wildlife and lesser vegetation expected to
be present within particular ecosystems within the project area. For a pipeline construction right-
of-way, it is important to assess and note if land within the right-of-way limits is the same as, or
different from, adjoining lands. The results of this analysis are used to develop a scenario of
basic impact expected on the original baseline construction right-of-way. This can then be used
for comparison, if construction is spread over a slightly wider construction right-of-way.

If in the originally proposed construction right-of-way, disturbance of animal and plant
communities is rated as low, then additional construction width would introduce a negligible
increase in the overall impact. However, if the disturbance in the original is rated as high, then
the increased disturbance would need to be considered.
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Chemical, fuel, and oil spills—Clean-up and prevention of chemical, fuel, and oil spills
are regulated by federal law and are carefully avoided, but do occasionally occur. Adequate
spill-prevention, response, and mitigation plans have been developed and will be implemented as
required. It is further assumed that risks of environmental impact related to chemical, fuel, and
oil spills have been carefully evaluated for the originally proposed construction right-of-way and
were found to be acceptable. It follows that the area that could be affected by chemical, fuel, and
oil spill would be increased by only a small percentage by additional construction right-of-way
width. However, to the extent that a wider right-of-way reduces the probability of accidents, the
risk of chemical spills would also be reduced.

Reduces recreational opportunities—The direct or indirect impact of construction on
vegetation and temporary and/or permanent displacement of wildlife can produce secondary
effects on recreational values. Vegetation and wildlife are major attractions in both expansive
natural settings and in smaller, landowner held parcels of land. To the degree possible, the
impacts of a proposed project on these areas must be assessed and mitigated in order to ensure
the return of the recreational areas to pre-construction condition.

For the purposes of this study, it is assumed that potential impacts on recreation, both direct and
indirect, have been analyzed on a short and long term basis, and are found to be acceptable for
the originally proposed construction right-of-way. Therefore, the impact on the quality of
recreation would increase by only a small percentage by additional construction right-of-way
width.

Increases opportunities for public intrusion into more remote areas—
Problems may occur on unfenced and unprotected public lands, where the pipeline construction
right-of-way presents an inviting opportunity for all terrain vehicular traffic to venture into
remote and environmentally sensitive arcas. Most pipeline construction rights-of-way are
situated on private property generally protected to some extent by state trespass laws. In
addition, many landowners keep their property fenced with locked gates. On the pipeline
construction right-of-way, enforced local trespass laws and natural or constructed barriers are
important for prevention of trespassing and other intrusion into remote areas, especially at road,
railroad, and river crossings.

Because some level of intrusion into remote areas may occur on the originally proposed
construction right-of-way width, additional construction right-of-way width would not increase
the likelihood of intrusion or trespass. A passage much narrower than any pipeline right-of-way
would in fact, offer about the same opportunity for intrusion into more remote areas as a larger
right-of-way. Therefore, no increased risk of intrusion or trespass would be associated with
increasing the construction right-of-way width.
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5.3 Summary of Findings

When employing carefully controlled construction and maintenance methods, a slightly wider
construction and maintenance right-of-way would create only minimal additional surface area

disturbance.

The increased speed and efficiency of the pipeline construction process may reduce the
probability of adverse environmental impacts.
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Conclusions

Good engineering judgement and practical field experience show that the baseline width for
construction right-of-way should vary. This study indicates that in the absence of special
conditions, a wider construction right-of-way may have environmental and safety benefits.

6.1 Pipeline Construction Right-of-Way Width Requirements and
Federal Government Guidelines

(1) FERC relies on the project sponsor to propose right-of-way width requirements and
to provide justification for its proposal.

(2) Federal agencies have made a conscientious effort to streamline the procedures they
follow in approving the right-of-way widths for pipeline construction in order to
expedite the certification process. These agencies have the difficult task of
satisfying regulatory and environmental responsibilities on the one hand, and the
needs of worker safety and energy consumers on the other.

(3) Inthe absence of special conditions, pipeline sponsors believe they are limited to 75
feet of construction right-of-way width unless they submit justification for more
work-space. They believe obtaining the required variance may be a time
consuming process, jeopardizing the timeliness and viability of a project.

(4) Engineering criteria, supported by indusiry field experience, indicates that
establishing a set of bascline templates for construction right-of-way widths will
ensure safe working conditions and minimize environmental impacts.

6.2 Pipeline Construction Right-of-Way Width Requirements
(1) Pipe diameter is a major determinant for right-of-way construction width, along

with other factors, including equipment to be used, terrain, soil conditions, and
other site-specific factors.

43

GULF INTERSTATE
ENGINEERING Right-of-Way Study

Individual Comments



€8-S

COMPANIES AND ORGANIZATIONS
CO053 - James Bacon for CWCWC (cont’d)

20140408-5084 FERC PDF (Unofficial) 4/8/2014 11:40:14 AM
CO53-10 = | INGAA Foundation Conclusions
cont'd E B

(2) Adequate right-of-way width can decrease the duration of construction and speed
the completion of all final cleanup and restoration efforts.

(3) Baseline right-of-way widths may need to be adjusted for numerous factors,
including environmental, cultural andfor archeological concerns; residential,
commercial and industrial densities; design considerations; terrain; soils and rock;
landowner requirements; construction plans; special construction work areas; and
even uncertainties.

6.3 Pipeline Construction and Worker Safety

(1) MNarrow right-of-way widths can result in violations of federal worker safety
regulations and diminish worker safety. It is appropriate, and necessary, to consider
worker safety when establishing baseline construction right-of-way widths and
necessary variances.

6.4 Pipeline Construction and its Potential Environmental Impact

(1) The study indicates that there is not necessarily a direct relationship between
increased right-of-way width for a selected project and increased environmental
impact. Indeed, increased right-of-way width can speed construction and restoration
efforts and reduce the potential for negative environmental impacts.
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Recommendations

This study recommends the following:

(1) To ensure safe working conditions and to minimize environmental impacts, GIE

proposes four baseline widths that are based on pipe diameter for the construction
right-of-way. This approach will expedite the certificate process by minimizing the
time requirements of sponsoring companies and FERC in preparing, evaluating, and
approving variance requests.

The four baselines, which use standard default widths, are as follows:

Pipe Diameter Right-of-Way Widths
(Inches) (Feet)

8to 16 80

181024 95

301036 110

40 to 42 125
These baseline widths should be adopted, with increases or decreases for special
conditions. The study recognizes that temporary construction right-of-way widths
may need to be narrowed in sensitive environmental areas, sites with cultural or

historic significance, and densely populated areas. Construction on narrow rights-
of-ways may require larger work areas at either end of the constrained area.

The effects of different soils, terrain, construction techniques and other factors may
require a wider workspace than the baseline.
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The Henry 8. Kernan Land Trust & The Charlotte Forest PO 317 / County Highway 40 / Worcester NY / 12197
Trustees: H. Devereux Kemnan / Catherine 8. Kernan / Bruce D. 5. Kernan / Christopher N. Kermnan / Patricia McC, Kernan

SENT VIA ELECTRONIC FILING
Reference:

OEP/DG2E/Gas 4

Constitution Pipeline Company, LLC
Constitution Pipeline Project

Iroquois Gas Transmission System, L.P.
Wright Interconnect Project

Docket Nos. CP13-499-000
CP13-502-000

Ms. Kimberly D). Bose, Secretary
Federal Energy Regulatory Commission
Washington DC 20426

Re: Docket No. CP13-499-000
Constitution Pipeline

cc. US Army Corps of Engineers

The FERC New York District, CENAN-OP-R

888 First Street NE, Room 1A Upstate Regulatory Field Office
Washington. D.C. 20426 | Buffington Street, Bldg. 10, 3rd Floor

Dear Ms. Bose:

Page 3-2.3 of the DEIS for the proposed constitution pipeline says the No Action Alternative
would cause

“...existing and potential users of natural gas to either pursue other means of natural gas
supply. to rely on other fuels...or to seek other measures to meet or curtail their energy
needs...”.

Page 3-28 of the DEIS for the proposed Constitution pipeline says,

*...according to Constitution, the full assessment and possible adoption of Alternative K
would add extensive time for study, stakeholder input, agency review and permitting and

CO54-1

See the responses to comments CO50-53 and CO50-60. See the
response to comment CO50-22 regarding signed easement

agreements.
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construction, potentially adding over 2 years 1o the project schedule...” and “possibly
render the project non-viable from a marker perspecrive...” (Bold italics added)

The first statement says if the proposed pipeline is not built the demand for the energy it would
supply would be met by other means. The second statement says that a delay of two years would
possibly make the project non-economie.

Thus if it were to grant the Applicant a certificate of public convenience and necessary for the
proposed pipeline FERC would give Constitution the power to confiscate the property of the
60% of private landowners who have refused to sign easement agreements for a project which
the Applicant itself has said mav not be economically viable within two vears and for a market
other sources could supply. The DEIS itself states the severe, irreversible and inevitable direct
and indirect negative environmental impacts the proposed pipeline would cause.

Given these statements in the DEIS, FERC has no justification granting the Applicant a
certification of public need and necessity.

Smcerely,

Bruce 8. Keman
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Stanton Family Farms, LLC C gy 4 L
'Y , ‘_J 4

Kenneth G. Stanton, llI 1.

3271 State Route 145

Schoharie, NY 12157

Kimbery D. Bose, Secretary

888 First Street NE, Room 1A 2 -
Washington, DC 21426 Ea = o
=
Re: Docket Nos. CP13-499 and CP13-502 % o ;gmp,l_’
o T g‘,‘;
Cc: T 2
US Army Corps of Engineers » =
New York District, CENAN-OP-R g & 7
Upstate Regulatory Field Office

1 Buffington Street, Bidg. 10, 3™ Floor
Waterviiet, New York 121834000

Re: NAN-2012-00449-UBR
April 2, 2014
Dear Ms. Bose,

Thank you for holding public hearings and allowing the public to respond to the Draft
Environmental Impact Statement (DEIS). My granddaughter, daughter-indaw, and |
spoke at the comment meeting held on Monday, March 31, 2014 at Cobleskill-
Richmondville High School in Richmondville, NY. At this meeting, we were able to
articulate our concerns regarding the proposed route of the Constitution Pipeline. At the
present time, the pipeline is slated to do directly through the base unit of my farm. This
will have a major impact on our farm and will result in us not meeting the compliance
requirements for our CAFO permit. Any non-compliance is considered a violation of
Environmental Conservation Law and can result in fines and/or non-renewal of the
permits. In addition, we are in the process of a multi-year expansion plan. The pipeline
runs right where we plan to build a new heifer/calf facility. My granddaughter plans to
retumn to the farm upon completing her education. The pipeline could jeopardize her
future here. | feel the panel at this comment meeting listened to what we had to say.

As a follow up to the documentation and letters | have already submitted, | am enclosing
the documents listed below.

1. 2013 Annual CAFO Compliance Report

CO55-1

CO55-2

The comments referenced in the public meetings and responses
can be found at PM1-8 through PM1-17.

The supporting information provided by the Stanton family is
noted. Section 3.4.3 of the EIS has been revised with new
information regarding the Stanton property and our assessment of
potential impact avoidance, minimization, and mitigation
measures.
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sk

2. An e-mail and map we received from Matthew Brower, NYS Dept. Agriculture
and Markets, that proposes a route variation so the line does not pass through
the center of my farm

3. Aletter from my lender, Farm Credit East, proving my intent to expand

4. A proposed contract between my son Richard and my neighbor that shows the
neighbor’s intent to sell his land and his desire to have the pipeline on his land
(Richard is not going to purchase the land. This is land where the route
variation proposed by Matt Brower would be.)

5. A map of my farm showing the base unit of operations and where | believe the
pipeline would be placed.

Thank you for considering this additional information.
Respectfully submitted,

Kenneth G. Stanton, Il
Stanton Family Farms, LLC

V,%ﬂwﬂ:# A v B
P
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Division of Water

Bureau of Water Permits, 4" Floor

525 Broadway, Albany, New York 12233-3505
Phone: (518) 402-8111 - FAX: (518) 402-8029
Website: www.dec.state.ny.us

New York State Department of Environmental Conservation ~

Concentrated Animal Feeding Operation (CAFQ) Annual Compliance Report

GENERAL PERMIT (GP-0-09-001)
State Pol Di e Elimination System (SPDES)
Concentrated Animal Feeding Operations (CAFOs)

Every permitted CAFO facility must submit two (2) copies of this report to the Department for the calendar year
by March 31% of each year, one (1) to the above address with an original signature and one (1) copy to the DEC
Regional Water Engineer (Contact list attached). Electronic, incomplete, faxed and/or illegible forms will not be
accepted. The permittee shall utilize this form to report all other instances of non-compliance with permit
conditions not otherwise required to be reported through the Incident Report Form. A copy of the Incident Report
form is required to be submitted with this Annual Report.

Pursuant to 6 NYCRR Part 750-1.22(a) the information submitted in this report is not confidential and will not be
treated as such.

SECTION I: FACILITY INFORMATION

Report for Calendar Year: o 2015

DEC Authorization No: L} e q5 = Tq ‘0 ZLI

DEC SPDES No: NY A-006 193,

owmroperorsome: K JRuclard | Lisew [Lunde [Jowrike. Stan oy
Facility Name: et T-_EIIA:LLtf Fem LILC
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SECTION fI: TYPE AND N R OF ANIMALS

Report the ACTUAL MAXIMUM number of each type of animal that were confined at this facility at any one time for the past year.

Type Number in Confinement

Mature Dairy Caitle (milked or dry) Lféo (' (nm Cfgr?ds

Dairy Heifers 560 (rnduatw: Cﬂﬂlﬂéﬁ

-
Veal Calves

Other Cartle

Swine (55 Ibs. or more)

Swine (under 55 Ibs.}

Horses

Sheep or Lambs

Turkeys

Chickens {broflers)

Chickens (layers)

Ducks

O@OOS(D@OOOO

Other (specify)

ECTION HI: MAN LITTER PROC] WASTEWATER PROD! ION
Report the estimated amount of manure, liner, and process wastewater that were generated at this facility in the 12-month period
covered by this report. Can be reported separately or in combination if indicated as such.
= Amount of manure generated in the 12-month period covered by this report 3, 37 ig‘&a 1 (gallons)

. Amountof fitter, dry or packed manure {rbi accounted for above) generated in the 12-month peried cavered by this report
_ l j . {tons)

® Amount of process d and collected (not already i for above) in the 12-month period covered by
this report 730, 155 (galions)

SE IV: MA E, L AND P/ 3 WA ATER SF] T0 O ERSQ]

Maintain records showing the-date and amount of manure, litter, and/or process wastewater that leaves the permitted operation when
the amount given to any one recipient exceeds 50 tons annually (~12,000 gallons). Can be reported separately or in combination it
indicated as such,

. Amount of manure transferred in the 12-month period covered by this report 2—‘%: Qﬂd {gallons)
. Ameupt of litter, dry or packed manure (not accounted for above) transferred in the 12-month period covered by this report
; } {tons)
& Amoung of process (not 1 for above) ferred in the 12-month period covered by this report
J}ﬂ._ (gallons)
. Ts this facility(s) regulated as a CAFO facility? Yes _ Mo l/

If yes, provide the CAFQ SPDES number

I P
ST
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SECTION V: MPOR
. Amount of nutrigsts (ex: manure, litter, process wastewater, food wastes, ete.) imported in the 12-month period covered by
this report (gallons or tons)
{do not include commercial chemical fertilizers or lime or imported feedstocks)
. Describe the timeframe for acceptance of these substances (ex: daily, weekly, monthly)
. 1s the facility registered under Part 360 of 6 NYCRR. Yes MNo
If yes, provide the registration number
- Is the facility permitted under Part 360 of 6 NYCRR Yes No F/

If yes, provide the permit number

SECTION VI: LAND APPLICATION OF MANURE, LITTER AND FPROCESS WASTEWATER

Report the total number of acres of land that are covered by this facility’s cc ive nutrient plan. Include all land
application acres covered by the nuirient management plan, whether or not they were used for land application during the 12-month
period covered by this report.

# Total number of land application acres covered by the nutrient plan i ll ?—‘—T {acres)

Report the total number of acres of land where manure, litter, or process wastewater that was generated at this facility were spread.
Include only land spplications that are under the control of this CAFO facility.

- Total number of acres under the control of the CAFO used for land application in the 12-month period covered by this report
acres.

SECTION VII: INSTANCES OF NONCOMPLIANCE NOT PREVIOUSLY REPORTED

1. During the past 12-months has your facility been in compliance with the following recordkeeping requirements which have

ot already been reported to the Department:
{if no, please attach a deseription of the noncompliance including the number of instances)

Records of precipitation events in excess of 0. 3-inches?
Yes Mo____

Records of weather conditions at time of application and for 24 hours priot to and following application including sctual
i ion and d ditionas?
Yes_{/ Mo

Weekly mspections of depth readings for any dpen liquid storage structures?
Yes Mo

Precp

Reconds of handling and disposal of mortaljties?
. Yes No

Comments
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cont'd
information if applicable). Instances of compliance include but are not limited to:

Applications of manure, litter or process wastéwater at or below CNMP rates?
Yes MNo

Having obtained required soil wests? \//
Yes No

Having obtained required manure analyses?
Yes _V No_

Yes No

Having operated and maintained all BMPs in fccordmoe with the CNMP requirements?

"

Department?

s Description of noncompliance and its cause.

- The period that the operation was in noncompliance with permit conditions, including exact dates and times.
. In these cases where the noncempliance has not been comected, the anticipated time it is expected to continue.
. Description of the steps taken or planned to reduce, climinate, and prevent reoccurrence of the noncompliance

AND in the CNMP implementation schedule in Section V111 of this report.

SECTION VIII: UAL COM {CE CERTIFICATT

wastewater by the CAFO faciliy?
Yes 7 MNo

1f yes, has your CNMP been amended to address these changes? Yes Mo

Ifno to the previous question, please explain,

2 During the past 12-months has your facility been in compliance with the implementation of your CNMP? (if no, please attach
a description of the noncompliance including the CNMP requirement and actual implementation with field specific

During the past 12-months have there been any other instances of nencompliance which have not been reported 1o the

Yes____ No If yes, please antach additional pages to describe the information requested, as necessary, below.

Failure to meet the implementation sthedule required in the facilities’ CNMP is considered non-compliance and must be reported here

1. During the last 12 months were there any changes in design, construction, operation (e g. expansion) or maintenance of your
facility, where such changes have a significant effect on the amount, storage or disposal of manure, litter or process

discharges from your CAFO? ____ Yes _V Wo
4

2. During the last 12 months has your CNMP bgkn insffective in achieving the general objectives of controlling pollutants in

Individual Comments
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w

If yes, has your CNMP been amended to address these circumstances? Yes Mo

If no, please explain.

During the last 12 months have you made any changes to your CNMP? Yes ‘/"1:0

If yes, were these changes made under the direction of an AEM Certified Planner? Yes No

Du;ing the last 12 months were changes made to the planned manure, litter or process wastewater applications?
Yes No

If yes, were these changes made with prior approval from an AEM Certified Planner? Yes Ne
If o, please attach an explanation.

ot

During the last 12 months were changes made to the planned crop rotations? Yes No

If yes, were these changes made with prior approval from an AEM Certified Planner? Yes No

If no, please attach an explanation.

FOR LARGE CAFOs, During the last 12 months were changes made from the previous vears’ Annual NMP Submiteal?
Yes Mo b(
¥

If yes, attach a description of these changes in the same format as used in the Annual NMP Submittal.
If yes, were these changes made with prier approval from en AEM Certified Planner? Yes No N ’/\J

FOR LARGE CAFOs. Have two (2} individuals representing your facility attended a NYSDEC endorsed Manure Applicator
Training? Yes No

1f yes, please indicate date and Jocation of the event and the names of the individuals that attended.

Do you know or have reason to know of a discharge during the last 12 months of your CAFO’s process wastewster that
caused .qy'(icn of solids, substantial visual cantrast or impacts to fish or otherwise viclated 6 WNYCRR Parts 700 to 7057
Yes No

If yes, please attach copies of the submitted Incident Report Form.

Ln
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SECTION IX: CNMP COMPLETION SCHEDULE List each of the following CINIMP Practices that are included in vour CNMP

Completion Schedule s needed to be implemented to achicve full compliance with the CAFO general permit. You must list practices
that have yet o be installed including all necessary evaluations and updates to existing practices or updates to standards,

Barnyard Runoff Management Write *Barnyard Runoff Management™ in the first calumn of the CNMP Completion
Schedule for any one or more of the following: roof water management, diversion, heavy use area protection, underground
outlet, fencing, critical area planting, menure/waste transfer, vegetated treatment area, efc.

Silage Leachate Control, Write “Silage Leachatc Control” in the first column of the CNMP Completion Schedule for any
one or more of the following: waste transfer, pipeline, heavy use area protection, vegetated treatment ares, etc.

Storage, Transfer, & Treatment. Write “Storage, Transfer, & Treatment” in the first column of the CNMP Completion
Schedule for any one or more of the following;: waste storage facility, composting, anasrobic digestion, manure/waste
transfer, closure of waste impoundments, etc.

Process Wastewater Treatment. Write “Process Wastewater Treatment” in the first column of the CNMP Completion
Schedule for any one or more of the following: manure/waste transfer, heavy use area protection, vegetated reatment area,
ete.

Nutrient Management. Write “Nutrient Management® in the first column of the CNMP Completion Schedule for any one
or moere of the following non-structural practices: proper land application of manure — soil analysis; manure analysis; N-
Leach Index; P-Index; rate, timing and placement; feed/forage management, etc.

Record Keeping. Write “Record Keeping” in the first column of the CNMP Completion Schedule for any one or mare of
the following permit or CNMP requirements for record keeping: facilities and BMP visual inspections, manure spreading
records, equipment calibration records, rainfall records, ete.

Erosion/Runoff Management. Write “Erosion/Runoff Management " in the first column of the CNMP Completion
Schedule for any one or more of the following non-structural practices: conservation crop rotation, filter strips, buffers,
diversion, waterway, terrace, cover ©rop, conservation tillage, strip cropping, etc.

Pasture Management. Write “Pasture Management " in the first column of the CNMP Completion Schedule for any one or
more of the following non-structural practices: preseribed grazing, pasture and hay planting, fence, etc.

Other Practices. Explain (ex: animal mortality composting, ete.).

S i
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Please list first all practices which are required for compliance with the General Permit then include any enhancements or for
future operational or o be i Attach additional i pages as y- If
all ired impl iom is plete, mark as such. Also,
(1) The Estimated Completion Date — this date may change.
(2) Non-Structural Practices (group separately from other practices) - Include all non-structural practices unless the certified
planner and the owner and operator determine that a structural practice that is not scheduled to be installed is required i
order for the non-structural practice to be fully operational. Information for practices for which this column is marked “yes™
are to be reported on a separate line(s) from those not marked “yes™.

(3) Required for compliance with the CAF(Q general permit. Practices impl dorp for as
future operational or management changes are not required for full compliance.

(4) Estimated CNMP Practice Costs for yet to be implemented BMPs - The owner or operator may wish to use the NRCS
guidance document entitled “Costs Associated With Develop and Impl ion of Compreh

or for

P Nutrient
Management Plans”™. The estimated CNMP practice costs will be used by the Department to determine the total costs
with pment and im ion of CNMPs in New York State.
INCOMPLETE RESPONSES WILL NOT BE ACCEPTED
MP : Estimated Number of Number of Non- Required Estienated
CNMP Practice Completian Practices Practices Structural y:s,r._\‘o CNMP Practice
Date {1} Planned Completed | Yes/No (2} @ Costs {4)
Ex: Nutricnt Management 40106 5 2 Yes Yes 510,000
Ex: Barnyard Runoff 1071706 2 L] No No 550,000
Management
Ex: Barnyard Runoff 10/1/08 2 0 No Yes 520,000
Management

Siege Leachal Gt [ 3]s | | 0 No | Yes  [¥70,000
: |

Is all required implementation complete? V/
Mo
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SECTION X: PLANNER CERTIFICATION T hereby certify that:

1am an Agricultural Environmental Management (AEM) Planner certified to develop and review Comprehensive Nutrient
Management Plans (CNMPs) for Concentrated Animal Feeding Operations (CAFOs) in New York State.

The Compret Nutrient Managy Plan (CNMP) developed for this operation is in full conformance with the requirements of
“NRCS Conservation Practice Standard No. NY312" and New York State General Permit No. GP-0-09-001 for Concentrated Animal
Feeding Operations, under authority of the New York State Pollutant Discharge Elimination System.

I have the Comp ive Nutrient M fit Plan (CNMP) with the owner and/or operator responsible for the proper
operations of this CAFQ,

Lisoe  Yuehnle T K»L&M’L'—' 5]!0}”

Name (please print or type) Signature " Date

TON XI: OWNER/OP OR CERT ATION

T centify under penaity of law that this d and all b were prep under my direction or supervision in accordance
with & system designed to assure that qualified personne! properly gathered and evaluated the information submitted. Based on my
inguiry of the person or persons who manage the system, or those persons directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and belief, true, accurate, and complete. 1am aware that there are significant

lties for submirting false inf ¥ I Jlff"tbe possibility of fing and imprisonment for knowing viclations,
X h I f Mt n | &
ledyeTh & ST NToN 7 Jeruczed: At ddo g 0 J [
ame (please print or type) Signature 3 i Date /

8
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LIST OF NYS DEC REGIONAL WATER ENGINEER OFFICES

and Wyoming

REGION COVERING THE FOLLOWING COUNTIES DIVISION OF WATER (DOW)
WATER (SPDES) PROGRAM
1 Nassau and Suffolk Bldg 40 - SUNY @ Stony Brook
Stony Brook, NY 11790-2356
Tel (631} 444-0420
2 Bronx, Kings, New York, Queens and Richmond 1 Hunters Point Plaza,
47-40 215t St
Long Island City, NY 11101-5407
Tel. (718) 482-4930
3 Dutchess, Orange, Putnam, Rockland, Sullivan, 100 Hillside Avenue, Suite 1W
Ulster and Westchester White Plains, NY 10603
Tel. {914) 428-2505
4 Albany, Columbia, Delaware, Greene, 1130 North Westoott Road
I v, Otsego, R laer, Sch dy and Schenectady, NY 12306-2014
Schoharie Tel (518) 357-2045
5 Clinton, Essex, Franklin, Fulton, Hamilton, 232 Golf Course Road, P.0. Box 220
Saratoga, Warren and Washington Warrensburg, NY 12885-0220
Tel. (518) 623-1200
6 Herkimer, Jefferson, Lewis, Oneida and 317 Washington Street
St. Lawrence Watertown, NY 13601
Tel, {315) 785-2554
T Broome, Cayuga, Chenango, Cortland, Madison, 615 Erie Blvd. West
Onondaga, Oswego, Tioga and Tompkins Syracuse, NY 13204-2400
Tel. (315) 426-7500
3 Chemung, Genesee, Livingston, Monroe, Ontario, 6274 East Avon-Lima Rd.
Orleans, Schuyler, Seneca, Steuben, Wayne and Avon, NY 14414-9519
Yates Tel. (585) 226-5450
B Allegany, Cattaraugus, Chautaugua, Erie, Niagara

270 Michigan Ave.
Buffalo, NY 14203-2999
Tel. (716) B51-7070

Individual Comments
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C055-2
cont'd

umail - ¥ W: Kouting art 2 Page 1 of 2

G& d i I Lisa Stanton < stantonfamilyfarmiic@gmail.com>

B gk

FW: Routing Part 2
1 message

Brower, Matthew (AGRICULTURE) < Matthew. Brower@agriculture.ny gov> Mon, Mar 24.7 2§gm

To: "stantonfamilyfarmilc@gmail.com” <stantonfamilyfarmlic@gmail. com>

From: Brower, Matthew (AGRICULTURE)
Sent: Friday, March 07, 2014 8:20 AM
To: 'Schubring, Lynda’

Subject: Routing Part 2

Lynda,

Here is the routing map for parcels ALT-O-NY-SC-015.000, ALT-O-NY-SC-016.000, and ALT-O-NY-SC-
017.000. Early on in the project review, | met with Constitution representatives to review this area and we
agreed on the routing shown with the yellow line. At that time, the landowner was also in agreement with
the routing. However, as he considered the possibilities for expanding his operation and the impacts the
project would have on his field operations during construction, he has since recommended either the
routing shown in red or biue on the map. | realize this is a more significant change in routing and would
involve at least one new landowner, but the Department belisves it deserves full consideration. The
current routing passes through a progressive dairy operation that will likely need room for expansion of
their farm complex in the future. The alterate route proposed by the landowner crosses land that is no
longer in agricultural production and is currently idle. As a result, the pipeline would have no impact on the
current land use and would not likely impact any future plans. It is important to note that this line would
take the pipeline away from the residence on NYS Route 145.

Matt

Matthew Brower

Associate Environmental Analyst
NYS Dept. Agriculture and Markets
Office phone (518) 457-2861

Cell phone (518) 527-7685

hitna-fimail aanole cnmlmoeit = & itk & £20T0 62 0 ¥ OEE A e A

Individual Comments



8¥8-S

COMPANIES AND ORGANIZATIONS
CO55 - Stanton Family Farms, LLC. (cont’d)

C0O355-2
cont'd

Individual Comments



6¥8-S

COMPANIES AND ORGANIZATIONS
CO55 - Stanton Family Farms, LLC. (cont’d)

2668 State Route 7, Suite 21, Cobleskill, NY 12043-8707
FARM CREDIT EAST, .. G s s el

Fax §18.206,8187

FarmCreditEast.com

 Ccoss2
" cont'd

March 17, 2014

Stanton Family Farms, LLC
3271 State Route 145
Schoharie, NY 12157

RE: Borrowing Covenants and Approvals
Dear Ken:

1 am writing to follow up on your inquiry for your annual loan renewal and the conditions under
which we are able to approve your request. Farm Credit East, ACA has processed your requested
and is renewing your loans based on the following:

- Your farm is currently in compliance with DEC laws concering the Medium CAFO
status of your farm. This includes operating under an approved Nutrient
Management Plan as prepared by Lisa Kuehnle at Schoharie County Soil and Water
Conservation District with annual submission of your CAFO Appendix D showing
compliance with your CAFO plan.

- Achange in your CAFO and Nutrient Management Plan adds additional risk
exposure to your farm concerning environmental laws, fines, and the ability of Farm
Credit East to continuing lending to your busi and could jeopardize future
expansions on your farm.

This letter also acknowledges that your request for a $100,000.00 loan to build a new 200
freestall heifer barmn and 75 head calf bam is hereby approved based on the above mentioned
CAFO conditions. Your CAFO and Nutrient Management Plan currently show the ability of the
farm to remain environmentally compliant with these new facilities and allow your business to
continue to grow at the Home Farm location.

Should you have any questions, pleasc feel free to contact me by phone at (518) 296-8188 or by
email al Thomas.Stokes@FarmCreditEast.com.

Sincerely,

FARM CREDIT EAST, ACA

?ﬁ, Stokes

Loan Officer

Individual Comments
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Stanton Family Farms, LLC. (cont’d)

| CO55-2
[ conl'd

CRAIGC MORLANG E:}/ /
- Afiorney and Counscior ot Law
117 Gramite Drive Sie 2
Cobleskil, New York 12043-5040 I-F 213
Teb. & Fax (518) 234-2062] .

¢raie Mwlang, 100, LLM. Taxotion

June 19, 2013

Priek Mais. Esg.
POBOX 129
COBLESKILL, NY 12043

Re:  Catapano to Stanton
Vrear Peter:

Enclosed is a revised page 1 to the contract, The only tevision is in the tax map ID for the first purcel.
Lief outa “17.

Az for your recent Jetfer on this matter:
1 My client will be at the premises on Thursday the 25" Your client is free to walk

aronid the house then.

o2 My client is not going to enter into a contract without there being a substantial down
payment. This is not the first closing for either of us.
3 I the pipeline goes across the lands being sold and purchascd then my client will get the
proceeds, If your client wishes o proceed with a closing at the agreed price of $300,000 then he may,
or aliernatively he can cancel the contract. That will be his choice. However, there will be no
adjustment whatsoever on account of my client receiving the pipeline proceeds and yours receiving Jess
jund than otherwise contracted for on account of any pipeline taking. My client is adamant on this
point. 1have spoken o him at length. There is no getting around it. If we have a deal then the contract
will have to be amended to address this point.

4 My client is also adamant on this point: Peter Schoenecker is going to stay in
arcordance with the proposed contract. 1f your client does not wish to close until the end of Decentber
i at s fine too. The time of closing was chosen as an sccommodation to your client. There is no
written icase with Schoenecker, e R :

5 Enclosed is a copy of that survey. 1t is on file at the clerk’s office and may be viewed
and enlarged on-line. A full copy may be made at the Real Property Tax Office.
[ Since we arc both reviewing the contract I believe that the attorney approval clause is of

o vadue, 17 it is 1o be signed let”s get this thing into a mutually agrecable form prior to anyone signing.

Very truly-yours,

Chs
Fiel.

Individual Comments
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CO56 — Laborers International Union of North America

(Local 785)

CO56-1

20140415-0038 FERC PDF (Unoffiecial) 04/02/2014

LABORERS INTERNATIONAL UNION OF NORTH AMERICA

LocAL 785
622 W. State Street Phone: (607) 272-3122
Ithaca, NY 14850 Fax: (607) 277-6883
David P. Marsh Steve Payne, Field Representative
Business Manager Chris Bushnell, Field Representative
April 2, 2014
Kimberly Bose

Federal Energy Regulatory Commission
888 First Street, NE Room 1A
Washington, DC 20426

Constitution Pipeline-docket # CP13-489
Dear Director Bose:

| am writing to express my support of the draft environmental impact statement, (DEIS), |
believe It faidy addresses all the issues presented by the 124 mile long Constitution
Pipeline Project. Constitution Pipeline Company LLC is a consortium of companies led by
Williams Partners, LP a developer and operator of 16,000 miles of interstate natural gas
pipeline in the United States. The DEIS states the Constitution Pipeline will allow Williams
and its partners to effectively move more natural gas, to meet growing demand in the
Northeast, New York City, and New England markets, while still meeting the strict
regulatory requirements of New York State.

FERC acknowledged in the DEIS that there is no substitution of any non fossil fuel energy
source, (solar and wind) due to unreliability and insufficient quantities. This is the best way
1o get the energy we need.

| have been a resident of New York State my entire life and | am a proponent of natural gas
development. There is tremendous value of producing domestic, clean, and affordable
energy. The economy in New York State is in serious decline. The economic benefits to the
counties and New York State as a whole are significant and measurable. Approximately
$13 million annually to the four counties involved with the Constitution Pipeline. New York
State needs to maximize the pipeline services offered by Williams and its partners. We
cannot afford to discourage investment that leads to job creation, benefits our communities
and tax base, and increases gas supply to local companies, power generators and
manufacturers. We cannot allow projects like the Constitution Pipeline to continue to be
disrupted by a hand full of those who oppose fossil fuel development. These same people
happily use fossil fuels and products made by fossil fuels on a daily basis.

Thank you,

Chris Bushnell
Field Representative
New York State Resident

LiUNA!

CO56-1

The commentor’s statements in support of the projects are noted.
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PBreathe

# SUSQUENAKNA
COUNTY
PO Box 98, Montrose PA 18801

s breatheeasyzymail com

4/3/14

FERC EIS Public Hearing, Blue Ridge Highschool

My name is Barbara Clifford, | am a member of the Executive Council of BREATHE EASY
SUSQUEHANNA COUNTY, BESC, and | am reading the following comments on behalf of BESC. Our
Mission and Goal is "To protect regional air quality and health of communities in Susquehanna
County, Pa from potentially harmful air emissions released through the processes of shale gas
extraction, production and transport.” We therefore ask FERC to deny a certificate of
convenience, eminent domain, to Williams and Cabot for the CONSTITUTION PIPELINE. As
the Constitution Pipeline Project would absolutely induce development in our county and
absolutely worsen our air quality, we ask FERC to deny the project outright,

We want FERC to acknowledge Williams'use of segmentation, showing a lack of transparency
and honesty about concern for our community. Williams continues to state the Williams Central
Station is not part of this FERC project thereby evading any required Environmental impact
Mummforamwm:ty We further ask FERC to require Williams and Cabot to do

wmmﬁy&nmupmmmdﬂmwdumtmﬁmmpoﬂmmdumg
drlllmg, fracking, flaring/green completions, pipeline fugitive emissions, and dehydrators and
compressors, We ask that fugitive emissions be part of this study and that the PICARRO
SURVEYOR be employed.

We ask for an independent team of researchers representing all stakeholders conduct this
comprehensive air study to also evaluate cumulative public heaith impacts. We ask for
Continuous Emmissions Monitoring Systems be employed in this study at all natural gas sites
and for the data to be totally transparent for public review. We recommend Dr Michael
McCawley, Dept Chair, West Virginia School of Public Health, Dr Robert Jackson, Duke
University, Dr Theo Colbourne,Endocrinologist,Dr Marilyn Howarth, University of
Pennsylvania Center for Excellence in Environmental Toxicology, and Dr David Brown of the
SuuthwestEw:mnmanmlHeathm]mbemnmltedmmd participate in designing and

I 2 R

impl ing this cc h ..murlpubllchm]lhmldy “Thank You.
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CO57-1

CO57-2

CO57-3

CO57-4

The commentor’s statements requesting denial of the proposed
projects is noted. Potential impacts and mitigation from the
proposed projects on air quality are discussed in section 4.11.1 of
the EIS. See the response to comment CO26-11 regarding
induced development.

See the response to comment CO41-29 regarding Williams’
Central Compressor Station.

Section 4.11.1 of the EIS has been revised to include an
expanded discussion of fugitive emissions. The commentor’s
request for the Picarro surveyor is noted. A comprehensive air
study from upstream source to midstream transportation (from
drilling to interstate transport) is beyond the scope of this EIS.

As discussed in section 4.9.8 of the EIS, the primary health issue
related to the proposed projects would be the risk associated with
an unanticipated pipeline failure. As discussed in section 4.11.1
of the EIS, the proposed projects would not be expected to have a
significant impact on local or regional air quality.

Individual Comments
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Joint Landowners Coalition of New York, Iac.

Tofoster, promore, advance and protect the common nterest of the people as i

pertains t0 natural as development through education and best environmental practice.
l' PO Box 2839
ity Binghamton, NY 13902

Testimony of Dan Fitzsimmons
To: The Federal Energy Regulatory Commission

Re: Proposed Constitution Pipeline

The Constitution Pipeline will benefit the people of Upstate New York in many ways. Of course we all
know that it will provide jobs during the construction and restoration period. It will also help to
maintain jobs as in the case of Amphenol in Sidney where it will provide cheaper and cleaner energy to
an already major employer.

The Constitution Pipeline will, once completed, provide additional revenue in the form of school and
property taxes to the school districts and municipalities aleng the route of approximately $13 million
dollars each and every year. We are all aware of the financial crisis facing all of our schools and
miunicipalities.

The planned taps along the pipeline route designed to allow gas to be distributed to municipalities along
the route that presently do not have natural gas will make it possible for lower energy cost and reduced
carbon footprints for upstate NY residents, school districts, and businesses. Also, these taps will help
the Public Service Commission fulfill their plans to make natural gas more available to NY State
residents.

S 2

lnmt Landnwners Coalition of New York

CO58-1

The commentor’s statements in support of the projects are noted.
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Flying Changes B&B, LLC.

Glenwood Farm, Inc.

357 County Highway 9

Oneonta NY 13820 April 1, 2014
Kimberly Bose, Sect.

FERC

888 1%, Street, NE, Room 1A

Washington, D.C. 20426

We need the constitution pipeline for our local needs. The constitution pipeline
will not only serve NYC Boston and New England, it also will provide cheap energy
for our local towns and villages. The four taps from the pipeline will give our area
an economic shot in the arm. Consider Sidney, N.Y. Have you been to Sidney
lately? The majority of store front businesses once thriving now have “for rent”
signs on their windows. The build out of a distribution pipeline will not only serve
the largest employers in Sidney and our region but will also bring heating costs
down for the residents and small businesses along Main Street. As It stabilizes
costs with the larger employers it will and as a result also provide disposable cash
to be spent locally. That tap will also serve Unadilla and it’s struggling small
businesses and light industry. Unadilla Elementary will save close to about
$20,000 by switching from Propane to Natural gas. If the pipeline continues up
state rt. 7 to Otego, N.Y., an additional $60,00-570,000 will be saved in heating
costs for the schools in the district. The addition is simple. We have an economic
lifeline which may not solve all our problems but will help to alienate some of the
pain our local schools are experiencing.

Many of our towns and villages are revamping the comprehensive plans. All of
them are foreseeing light industry. One of the first requirements for light industry
is cheap affordable, reliable energy. The build outs from the taps will make this
possible.

CO59-1

The commentor’s statements in support of the projects are noted.
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As a business owner with a manufacturing project in the planning stage, | will
look for a town to build which has pipeline potential. As a homeowner and farmer
1 fully realize the cost savings of Natural Gas.

| have included two pages of graph and data to support my statements above.

Natural Gas will lower heating bills in our schools , homes factories and public
institutions. Natural gas will be an economic boost while providing additional
employment and a stimulus to our economy.

Sincerely

Anna Marie Lusins

Individual Comments
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LABORERS INTERNATIONAL UNION OF NORTH AMERICA

LocAL 785

622 W, State Street
Ithaca, NY 14850

Phone: (607) 272-3122
Fax: (607) 277-6883

David P. Marsh
Business Manager

April 2, 2014

Steve Payne, Field Representative
Chris Bushnell, Field Representative

Kimberly Bose

Federal Energy Regulatory Commission
888 First Street, NE Room 1A
Washington, DC 20426

Constitution Pipeline-docket # CP13-499
Dear Director Bose:

| want to express my support of the draft environmental impact statement, (DEIS), |
believe it adequately addresses all the issues presented by the 124 mile long
Constitution Pipeline Project. As Business Manager of Laborers Local 785, |
represent the 828 hard working men and women of Local 785. The majority of our
members live and work right here in the Southern Tier and Central New York
Regions. Due to the aging pipeline infrastructure installed 40 or more years ago,
and the increased demand for natural gas in New York and New England, pipeline
canstruction has become a significant portion of the work our local union laborers
perform. In fact, over the last three years 30% of our work hours reported have
been the direct result of pipeline construction or maintenance. The Constitution
Pipeline will be built by Union labor and our National Pipeline Agreement requires
minimum of 50% of the labor force to be local union labor. What this means is this
pipeline will be built by your neighbors, and members of your local communities
with the experience and knowledge to construction this pipeline safely and with as
litle impact as possible to the surrounding environment.

COoi-1

As are many of our laborers, | am not just a Laborer, | am also a father and a
landowner. In fact, | am a landowner with an active pipeline running through my
property. This 8" propane line was installed in the 1960's. The owner’s of this line
have safely operated it for over 50 years. This safe operation is due to the regular
maintenance and inspection that happens on this line. Stretching across our entire
rural neighborhood, this pipeline runs under my neighbors agricultural fields. For
many years, | have seen him work this land with large farm equipment without
incident or concern.

New York's pipeline infrastructure is aging. New lines need to be put in place to
handle the demand. New lines, such as the Constitution, incorporate the latest in
state of the art technology to ensure safe, reliable energy transportation. With the
advances in coating systems and cathodic protection, the Constitution Pipeline has

LUNAL

;

CO60-1

The commentor’s statements in support of the projects are noted.
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a 100+ year lifespan. Today's monitoring systems can detect the most minute
imperfection in a weld, or in the pipe. The Constitution Pipeline and aboveground
facilities are designed, constructed, operated and maintained to meet the DOT
Minimum Federal Safety Standards in 49 CFR 192 and other applicable federal and
state regulations. In the Conclusions & Recommendations of the EIS, section
5.1.12 Reliability and Safety, the report notes that “although regulations requiring
remote control shut-off valves have not yet gone into effect and would apply to
pipelines built in the future, Constitution committed to the use of remote control
shut-off valves for the proposed pipeline.” It is estimated that 20% of the total
canstruction budget will be spent to ensure environmental compliance.

Williams estimates the value of the Constitution Pipeline is approximately $700
million. Maintaining this line and ensuring the continuous, safe operation of the line
is not only mandated by NY DOT, and the right thing to do for the local community,
it is also paramount to the protection of this massive investment. It is my belief and
my personal experience that energy pipelines can be constructed and maintained
safely with little or no impact on the local communities and property owners.

The Constitution pipeline will have both short term and long-term positive impacts from an
increase in annual property taxes paid by the pipeline. Table 4.9.7-1, page 4-114
summarizes three of the major positive economic impacts for this pipeline and its
construction. In New York State, construction payroll is estimated to be $103.1 million
dollars; annual property taxes are estimated to be $12.7 million per year; and the cost of
purchasing local materials is estimated to be $20.3 million.

The Constitution pipeline will bring an estimated 1,300 much needed construction jobs to
this area as well as an increase in jobs related to providing and transporting construction
materials and supplies. Construction of this pipeline will be performed by Union
construction workers. Our National Pipeline agreement requires that a minimum of 50% of
the labor force be local, union labor ensuring that the a substantial portion of the personal
income generated stays in the local communities. Section 4.9.1, page 4-136, "the
economic benefits of its proposed project, ...would generate more than 224 indirect jobs in
New York, five of which would be more long-term....jobs associated with construction and
operation would generate approximately $113 million in personal income for those
individuals directly and indirectly employed”.

America is an energy hungry nation. This energy must come from somewhere. This
report acknowledges our need for energy and makes the following comments in the
Executive summary, Alternatives Considered, ES-10 & ES-11, "The no-action
alternative was considered for the projects. While the no-action alternative would
eliminate the environmental impacts identified in the draft EIS, the user markets
would be denied the projects’ objective of delivering 65,000 Dth/d of natural gas
from existing supplies in Susquehanna County, Pennsylvania to markets in New
York and New England. This might result in greater reliance on alternative fossil
fuels, such as coal or fuel oil or both. We also considered energy conservation and
efficiency, and other energy source alternative {including renewable energy
sources). Other fossil fuels are not as clean as natural gas, and renewable sources
such as solar and wind power are not always reliable or available in sufficient
quantities to support market requirements. We concluded that the no action
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alternative energy efficiency, and other sources of energy were not viable
altematives to the proposed projects in the required timeframe.”

This environmental impact statement was compiled with input from the U. 5.
Environmental Protection Agency, the U.S. Army Corps of Engineers, The Federal
Highway Administration, and the New York State Department of Agriculture and
Markets and | feel adequately represents the impacts related to the construction
and operation of the proposed Constitution Pipeline. Therefore, on behalf of the
membership of Laborers Local 785 please accept the Constitution Pipeline EIS as
written and issue a Notice To Proceed with Construction.

Respectfully Submitted,

LMo

David P. Marsh
Business Manager

LiUNA!
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UPSTATE LANDOWNERS GROUP, LLC
James Worden
1529 State Route 79
Windsor, NY 13865
Telephone: (607) 760-9459
E-mail: jworden’isids net

April 2, 2014
Kimberly D. Bose, Secretary
Federal Energy Regulatory Commission
888 First Street, NE

Washington, D.C, 20426

Re: Constitution Pipeline Project
Docket No:CP13-499

Hello my name is James Worden. I am an intervener in this project as the manager of the
Upstate Landowners Group LLC (ULG). I represent over 100 landowners and 30 miles of
pipeline.

I would first like to say we are not interested in stopping the pipeline. We fully support
the development of natural gas in the Northeast, and we know pipelines are needed for
kansponnfthemmwposeoﬂheULGuwmcauaudnegohmaﬁumoefw
landowners who have the proposed pipeline going across their property. We have been
involved in this process since the beginning. We have been in contact with Kevin

Bowman, who has been excelient, and we would also like to thank FERC. Since FERC
has been very receptive to our group, we are sharing some thoughts. We have

demonstrated a commitment to cooperate in working out issues to get this project done.

We have been working with the Constitution Pipeline Co. on many issues including: a
right to survey agreement and the Pipeline easement. While nothing with Constitution has
been easy, we have been able to work out most of the issues needed to get the necessary
paper for the project completed. Now, we are only looking for fair compensation.

CO61-1

CO61-2

The commentor’s statements in support of the projects are noted.

The commentor’s request to deny approval of the projects until
easement agreements between Constitution and the Upstate
Landowners Group have been reached is noted. See the response

to comment FA8-3.
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There is a standard set for pipeline easement value and that is far off from the
Constitution’s current offers. It is interesting to note that a Company that did set a local
price standard, sold the pipeline to the parent company of the Constitution (Williams LLC)
for many times the cost of installation. The easement percentage cost of this line dropped
by the same multiple, and in essence the landowners received a far lower payment as a
percentage of development cost.

In a way, Williams has already accepted that standard and is currently obligated to the
landowners involved with that line. The difference is that development pipeline Company
did not have the option of Eminent Domain, which William’s has with the Constitution
line. Also the capacity of the Constitution Pipeline is significantly larger, meaning the
profit potential for William's is greater, while the current land easement cost offer appears
to be far less. Eminent domain does not consider the overall value impact to a
landowners remaining property. Constitution is also pushing for a permanent easement,
and not limited number of years as in the previous pipeline’s agreement.

1 know that the purpose of FERC is to mostly protect the environment and to approve
financially plausible infrastructure projects. We believe FERC is less concerned about
compensation. When FERC issues the certificate to Constitution you are giving them the
right to take landowner's property by the right of Eminent Domain, and that is taking away
our abhility to negotiate a fair price. Constitution has not yet responded to a reasonable
offer from the ULG, which was sent per their request.

Again I would like to state that we are not interested in stopping the pipeline, but instead I
would formally like to ask FERC and the Commissioner 1o not issue the certificate to The
Constitution pipeline until they reach an agreement with the ULG.

Thank You
James Worden
Manager

Upper Landowners Group, LLC

Individual Comments
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LABORERS INTERNATIONAL UNION OF NORTH AMERICA

622 W. State Street
Tthaca, NY 14850

David P. Marsh
Business Manager

April 2, 2014
Kimberly Bose

LocAL 785
Phone: (607) 272-3122
Fax: (607) 277-6883

Steve Payne, Field Representative
Chris Bushnell, Field Representative

Federal Energy Regulatory Commission

888 First Street, NE Room 1A
Washington, DC 20426

Constitution Pipeline-docket # CP13-499

Dear Director Bose:

My name is Steve Payne. | am a Federal OSHA safety instructor, a pipeline
safety instructor and a proud member of Laborers Local 785. Our
jurisdiction is 9 counties of South Central New York. This pipeline goes
through our side yard, and our back yard. This is where we raise our
families, and where our children play.

We have a core of highly trained, experienced pipeline workers. We will
ensure this pipeline is built to last, and built safely. I'll leave you with this
parting thought, if someone in this room had a 60 or 70 year old artery going
to their heart, old, corroded, deteriorated, they would get it fixed. Let's put
some new pipelines in and take some of the pressure off the old ones.

| thank you,

Steve Payne
Training Instructor

Laborers Local 785 Training & Apprenticeship Fund

LiUNA!

CO62-1

The commentor’s statements in support of the projects are noted.
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627 Flax Island Rd.
Otego, NY 13825
April 5, 2014

RE: CP13-499-000
cp13-502-000

Kimberly D. Bose, Secretary ;
Federal Energy Regulatory Commission
888 First Street NE, Rm. 1A
‘Washington, DC 20426

Dear Ms. Bose:

The Unatego Area Landowners Association (UALA) , a three hundred
family association of landowners in central New York, is in favor of gas
development in New York. We also are in favor of the Constitution
Pipeline that will service New York City and the Northeast.

The UALA is principally situated in Otsego County. Only one of our
members is along the Constitution Pipeline’s’ right-of-way. He has asked us
to present this brief in his behalf.

Anyone who has ever dealt with real estate knows that there is no easy way
to determine the “fair value” of a property. By its nature, “fair “ is
subjective. Usually its parameters are in the minds of the principals
involved in the negotiation. In the end, the “fair price” is the price agreed
upon by the buyer and seller.

To its credit in the DEIS, Cabot Williams strives to arrive at a fair
compensation with landowners along the right-of-way, using criteria
enumerated on page 4.141 of the document, The size of the tract, current
value of the land, utilities and services available and accessible, current land
use, and the values of adjacent properties are factors cited. We understand
from our contacts with landowners affected that, in the main, Cabot
Williams has considered these factors and adjusted some offers accordingly.
However, Cabot Williams enters the negotiating relationship with a
powerful advantage -- the power of eminent domain.

‘We recognize the necessity of the power of eminent domain -- thata

CO63-1

CO63-2

The commentor’s statements in support of the projects are noted.

The draft EIS was prepared by the FERC rather than Cabot and
Williams as stated by the commentor. Section 4.9.5 has been
updated with new information concerning property values. See
the response to comment FA8-3.
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government can appropriate private property, with just compensation, in
order to achieve a greater common good. We know that Kelo v. New
London extends that right to private entities. However, there is another
principle that should apply - with great power comes great responsibility.
1t is under this principle that we make our argument.

In the DEIS Cabot Williams acknowledges that the presence of a pipeline
canaffectva]ue Oﬂp&gcs 4.141 and4 142 ofthc ductmlent, 1tstaum; “This

with a elme.easmen ootﬂdnotmﬂuencea ial b ersdoe:smnto
. Ifab ing a fora ific use which

the presence of a pipeline mndg infeasible, then the buyer may decide to

purchase another property more suitable for their objectives.” However,
the document then cites studies that show the effects of pipeline easements

on sales and property values have little, if any impact. The studies cited are
small, as is the entire literature in this area. For the most part. studies in this
area have been sponsored by pipeline companies rather than independent
entities. However, this is not the problem in these citations.

The problem is that research never accounts for the potential buyers who
look at a property with a pipeline easement and just walks away. These
potential buyers don’t mention their motive to the seller. They don’t
mention it to the real estate agent This segment of the population hasn’t
been identified and factored into the studies. Its’ disengagement is a market
force affecting the price and duration of sale. Until studies account for this
segment of the buying population (not easy, but it can be done,) studies
using current methodology contain a basic sample bias error that invalidate

the findings.

Use common sense. Encumbrance, Disamenity. Impediment. All these
terms are used in association with the word easement.” None of them are

positive.

In summary, we understand that subjectivity is suspect and acknowledge
Cabot Williams’ attempt to use tract-specific variables in arriving at their
version of a fair price. We applaud Cabot Williams’ concession that a
pipeline encumbrance could influence a potential buyer’s decision to
purchase a property. We ask the Federal Energy Regulatory Commission to
encourage Cabot Williams to deal with this admission and turn the liability

CO63-3

See the response to comment FA8-3.
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of an easement obtained under the power of law into an asset for the
landowner. This could be done in the form of a rental agreement for the
duration of the pipeline. This rental can then be passed from the current
owner to a future buyer, thus providing the future buyer with an incentive
rather then a disincentive.

It is not the purpose of this comment to speculate on the terms of such an
agreement. My purpose is to advise FERC that landowners should not be
considered an inconsequential means to what appears to be a very profitable
enterprise. Cabot Williams has the responsibility to fully examine the
rental option which mitigates the threat of seizure. They have the actuaries
and the lawyers who cen make sure that they are adequately protected both
financially and legally.

Bryant La Tourette presented an outline in this regard at the Afton DEIS
Hearing. Jim Worden, who represents about a hundred landowners along
the right-of-way, including the member of the UALA for whom I am
writing, also spoke at Afton. They have the particulars. Please accord them
the courtesy of your full attention.

Thank you for your consideration of this matter.

Yours truly,
Richard Downey

ce: Senators Charles Schumer, Kirsten Gillibrand, Congressmen Chris
Gibson, Richard Hanna, NYS Senator James Seward, NYS Assemblymen
Clifford Crouch, Peter Lopez. Pe3nnsylvania legislators to follow.
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
Constitution Pipeline Company LLC ) FERC Docket No. CP13-499-000 ez al.

ANSWER OF LEATHERSTOCKING GAS COMPANY LLC IN OPPOSITION TO
COMMENTS OF UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Pursuant to Rule 213 of the Federal Energy Regulatory Commission’s (“Commission’s™)
Rules of Practice and Procedure.’ Leatherstocking Gas Company LLC (“Leatherstocking™)
hereby files this Answer in Opposition to the Comments filed with the Commission on April 14,
2014, by the United States Environmental Protection Agency (“EPA™) in which EPA states that
it has rated the Draft Environmental Impact Statement (“DEIS”) submitted in the above-
referenced proceeding on behalf of Constitution Pipeline Company, LLC (“Constitution™) and
Irogquois Gas Transmission System, LP (collectively, the “Applicants™) as “Insufficient
Information . . . primarily due to the incomplete discussion of a collocated alternative on Route I-
88, and lack of an upland forest plan, direct impacts from access roads to wetlands, slope
stability analysis, indirect impacts from local sales of natural gas. and an incomplete general
conformity applicability amal_\-si:;.'"2 To the extent that EPA claims that the DEIS is deficient as it
pertains to “indirect impacts from local sales of natural gas.” and therefore requires
supplementation, EPA’s eriticism is unwarranted and requires no modification to the DEIS. In
support of this Answer, Leatherstocking asserts as follows:

L
BACKGROUND

Leatherstocking is an intervenor and supporter of the proposed Constitution Pipeline. On

February 12, 2014, the Commission issued the DEIS. The Commission established April 7, 2014

"8 CFR §385.213
* EPA Letter dated April 9, 2014 at 1.

149544283

CO64-1

We have updated sections 1.1 and 4.13 with the provided
information as applicable. It is not possible to perform a detailed
cumulative impacts analysis of any natural gas distribution
systems considered by Leatherstocking without specific
information about the systems. Therefore, we made general
assumptions to update the cumulative impacts section
accordingly.
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cont'd

as the comment date for those interested in commenting on the DEIS. The Commission also
established procedures and meeting dates so that the public could provide comments in oral
form,

On April 14, 2014, one week afier the Commission-established comment deadline, EPA
filed its “Technical Comments on the FERC’s Drafi Environmental Impaet Statement
*Constitution Pipeline and Wright Interconnect Projects, February 2013 dated April 7, 2014
(“EPA Comments™). The EPA Comments rate the DEIS as EC-2, referring to asserted
“Environmental Concerns™ and “InsufTicient Information™ in accordance with the Summary of
Rating Definitions and Follow-Up Action attached to the EPA Comments. The EPA Comments
refer to criticisms under several different categories. Leatherstocking Gas believes that the
Applicants are in the best position to address most of these criticisms. Accordingly, in this
response, the Company will focus on EPA’s assertion that the DEIS is inadequate in that it
purportedly fails to address the “Cumulative Impacts™ of the proposed pipeline and, more
specifically, the potential impact of Leatherstocking Gas’s potential interconneeting facilities.”

1L
ARGUMENT

As indicated above, EPA asserts that the DEIS contains *insufficient information™ in
several areas, including “incomplete discussion of . . . ndirect impacts from local sales of natural
gas,” Under “Cumulative Impacts™ EPA refers to the Memorandum of Understanding executed
between Constitution and Leatherstocking Gas to allow interconnection and delivery of gas to
homes and businesses in Pennsylvania and New York. EPA asserts that “[a]ny construction or

distribution of natural gas by Leatherstocking Gas is an indireet effect of the Constitution

* EPA Comments at 4,

149544283
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pipeline, and any reasonably forseeable [sic] impacts should be analyzed. This should include.
but not be limited to, impacts to waterbodies, wetlands, land use, and housing growth.”
Considering that no routes have been selected, no detailed engineering and design work

has been done, no final decision on franchise expansion has been made, and no filings have been

made with the New York Public Service Commission (“NYSPSC”) for approval of franchises in

New York, it is difficult to understand how EPA can assert that there is a reasonably foreseeable
impaet, much less one that can be analvzed. Leatherstocking Gas currently holds ten franchises
from towns and villages in New York State” that would, if approved by the NYSPSC under
Section 68 of the Public Service Law, allow the construction and operation of a distribution
system to serve cach of these communities. In Pennsylvania, while Leatherstocking Gas has 15
gas [ranchises. it currently intends to serve those franchises from mid-stream (7.e. gathering)
systems, not from Constitution. In response to an earlier. similar set of comments by the New
York Department of Environmental Conservation. we addressed a similar assertion that the
proposed development of distribution facilities requires environmental review in the instant
proceeding.”

As a threshold matter, the local distribution facilities with which EPA purports to be
concerned are not within the Commission’s jurisdiction. The Natural Gas Act (“NGA™)
expressly excludes such facilities: “The provisions of this chapter . . . shall not apply to . . . the
local distribution of natural gas or to the facilities used for such distribution . . . . Moreover,

the applicants in this proceeding are not proposing to construct local distribution:

* Bix of which are in close proximity to Constitution.

* Constitution Pipeline Company LLC, Docket No. CP13-499 et al . Answer of Leatherstocking Gas Company LLC
in Opposition te Motion for Extension of Time (March 31, 2014). Based on the description in EPA’s Technical
Comments, it is not entirely clear what level of review EPA is recommending. For the reasons stated below,
however, there 15 no need for any review of distribution system-related potential impacts

SNGA §1(B) (15 U.S.C. §717b)).

149544283

CO64-2

Even though Leatherstocking’s proposal is not jurisdictional to
the FERC, we have made reasonable assumptions to include it in
our cumulative impacts analysis (section 4.13 of the EIS).
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Leatherstocking Gas, an unaffiliated prospective customer, is the entity proposing to develop a
distribution system. Any local distribution facilities and operations ultimately proposed by
Leatherstocking Gas will be subject to full regulation by the NYSPSC - including environmental
review of construction plans — not by this Commission. Any concerns EPA may have about the
distribution svstem can be fully explored in proceedings before the NYSPSC. Such review is
dictated by New York law: any franchise granted by a municipality requires the additional
review and approval by the NYSPSC before 1t can be exercised. Furthermore. given the
enthusiastic opposition to any project invelving natural gas in New York State, there can be no
doubt that every effort will be made to examine the minute details of any potential impact of any
distribution facilities Leatherstocking Gas may propose.

NYSPSC review of proposed service area expansions has been and will be detailed and
thorough. A useful example of the scope and depth of the NY SPSC’s review is found in the
relatively recent application to the NYSPSC by Coming Natural Gas Corporation (“CNGC™). a
distribution affiliate of Leatherstocking Gas, to serve portions of the Town of Virgil, Cortland
County, New York. The NYSPSC Order Granting a Certificate of Public Convenience and
Necessity, issued June 19, 2009 in Case 09-G-0252, illustrates the detailed environmental review
the NYSPSC undertakes pursuant to the State Environmental Quality Review Act in the course
of determining whether to authorize the exercise of a gas distribution franchise pursuant to
Section 68 of the New York Public Service Law. As evidenced by the aforementioned Order.”
the applicant must file detailed information on the potential environmental impact of the

installation of the distribution system and the NYSPSC performs a detailed review of the

" The Order can be viewed on the NYSPSC website
http /documents dps ny. gov/public/CommenViewDoc aspx?DocRefld={CF4DF4ED-B25E-41 EA-ACTI -
AFR125DDTCE9

149544283
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proposed project, including discovery and field in\f'estig-,atic-u.s In addition, as illustrated by the
Order, the review and permitting process is one in which all parties have an opportunity to
participate actively.” The process is thorough and represents a rigorous exercise of state
jurisdiction that does not require duplication at the federal level.'” While EPA’s possibly
inadvertent suggestion to “federalize” the planning and construction of local distribution
facilities and force the Commission to devote its resources to such matters is indeed creative, it
has no relationship to the reality of what 1s permitted, much less required, to be considered in this
case.

Although the siting and construction of interconnection facilities, once identified
specifically, along the proposed pipeline may be appropriate objects of review by the
Commission, that does not mean that review of whatever may eventually be connected to them
downstream of the pipeling'! is either within the jurisdiction of the Commission or necessary to
the exereise of the Commission’s responsibilities in this proceeding. Leatherstocking Gas hopes
1o serve the Village and Town of Sidney at some point in the future and is considering expansion
to other potential service areas. It has not vet performed the engineering, specific routing
analyses or identification of optimal interconnection points necessary for such development. If
Leatherstocking Gas decides to proceed with the proposed gas distribution system, it will

perform all the necessary work and make all the necessary filings to enable the NYSPSC to carry

® In the present context, it is particularly noteworthy that, historically, where Leatherstocking Gas's affiliate, CNGC,
has conducted franchise expansions (as in the Town of Virgil), it has located its facilities primarily in public rights-
of-way. Leatherstocking Gas intends to follow the same practice.
* See, e.g.. Order at 6-9
1 The Town of Virgil case is also instructive in that the new local distribution system in that instance was also being
constructed directly off the DTT pipeline; yet the Commission was neither required, nor apparently found it
necessary, to engage inreview of the impact of the new distribution system on the entities and facilities under 1ts
_}'unsdicliun

! Leatherstocking Gas intends to construct and own everything downstream of the interconnection point; that is, the
gate station, metering equipment and all distribution pipe. Leatherstocking Gas has no plans to add compression
The pipe itself will be plastic and Leatherstocking Gas has no plans to use it for transmission or gathering from local
wells.

149544283
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CO64-2 | out its review function — a process in which EPA would be free to participate as to any subjects
cont'd
within its subject matter responsibilities.

It is difTicult to imagine how the Commission could ever complete its review or, for that
matter, how any pipeline project could be certificated if, any time a project is proposed, the
applicant and the Commission had to examine, the environmental and other attributes of any
distribution svstem or distribution customer that could conceivably interconnect with the
proposed facility. Such speculative and redundant review would seriously undermine the
economic development efforts of the State of New York and. in particular, the State’s efforts to
revitalize the region to be served by an expanded distribution system, supported by the proposed
pipeline.

As an example of the importance placed on gas expansion by economie development
authorities in New York State, Leatherstocking Gas has received an Industrial Development
Agency grant for $750,000 for construction of gas distribution facilities to serve the Amphenol
Aerospace manufacturing facilities located in Sidney, New York. Amphenol employs over
1,000 individuals in those facilities and is a major contributor 1o the local economy in an
otherwise recession-weakened region (the Southern Tier of New York). Before the distribution
facilities to serve Amphenol and other areas in Sidney are constructed," they will be subjected to

the rigorous review of Public Service Law Section 68. Aside from being bevond the

Com on’s jurisdiction, EPA’s suggested review would unnecessarily duplicate regulatory
review and run a very real risk of threatening high-value economic development in this

depressed region.

I Sidney, as in other potential distribution areas, Leatherstocking Gas has not fully designed the distribution
system; but a major emphasis of that design will be on constructing the necessary facilities within existing highway
rights-of-way, thereby minimizing any potential environmental disturbance.

149544283
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CO64-2 WHEREFORE, Leatherstocking Gas respectfully submits that EPA’s argument that the
cont'd
potential construction of distribution facilities by the Company is an indirect effect of the

proposed pipeline, requiring further submission of information and further analysis, is not
sustainable and should be rejected.
Respectfully submitted,
Stanley W, Widger, Jr.

Stanley W. Widger, Jr.
Elizabeth W. Whittle
Counsel to
Leatherstocking Gas Company LLC

Of Counsel:

Nixon Peabody LLP

401 Ninth Street, N.W.

Suite 900

Washington, DC 20004

202-585-8338

swidger@nixonpeabody.com

ewhittle@nixonpeabody.com

Dated: April 25, 2014

CERTIFICATE OF SERVICE

I hereby certify that I have this day served the foregoing document on each party listed on
the Official Service List compiled by the Secretary in this proceeding.

Dated in Washington, DC this 25th day of April. 2014,

Elizabeth W. Whittle
Elizabeth W. Whittle
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